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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2007-0219; Directorate
Identifier 2007-NE—46-AD; Amendment 39—
15806; AD 2009-03-05]

RIN 2120-AA64

Airworthiness Directives; Pratt &
Whitney Canada (PWC) PW206A,
PW206B, PW206B2, PW206C, PW206E,
PW207C, PW207D, and PW207E
Turboshaft Engines; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: The FAA is correcting
airworthiness directive (AD) 2009-03—
05. That AD applies to PWC PW206 and
PW207 series turboshaft engines. We
published that AD in the Federal
Register on February 20, 2009 (74 FR
7794). Paragraph (d) in the regulatory
text is incorrect. This document corrects
that paragraph. In all other respects, the
original document remains the same.

DATES: Effective Date: Effective July 27,
2009.

FOR FURTHER INFORMATION CONTACT: lan
Dargin, Aerospace Engineer, Engine
Certification Office, FAA, Engine and
Propeller Directorate, 12 New England
Executive Park; Burlington, MA 01803;
e-mail: ian.dargin@faa.gov; telephone
(781) 238-7178; fax (781) 238-7199.
SUPPLEMENTARY INFORMATION: On
February 20, 2009 (74 FR 7794), we
published a final rule AD, FR Doc E9—
3046, in the Federal Register. That AD
applies to PWC PW206A, PW206B,
PW206B2, PW206C, PW206E, PW207C,
PW207D, and PW207E turboshaft
engines. We need to make the following
correction:

§39.13 [Corrected]

m On page 7795, in the third column, in
the regulatory text, in the 10th
paragraph, in the fourth line, delete
“Bell 429,”.

Issued in Burlington, Massachusetts, on
Iuly 20, 2009.
Peter A. White,

Assistant Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. E9-17599 Filed 7—24—09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Bureau of Customs and Border
Protection

19 CFR Part 115
[CBP Dec. 09-27]

RIN 1651-AA78

Cargo Container and Road Vehicle
Certification Pursuant to International
Conventions: Designated Certifying
Authorities

AGENCY: Customs and Border Protection,
Department of Homeland Security.

ACTION: Final rule; technical
amendment.

SUMMARY: This document amends the
U.S. Customs and Border Protection
(CBP) regulations in title 19 of the Code
of Federal Regulations (CFR) concerning
the certification of cargo containers for
international transport pursuant to
international customs conventions.
These amendments reflect that the
Commissioner of CBP has designated
Lloyd’s Register North America, Inc., as
an authority in certifying containers for
international transport under customs
seal. This document further updates the
addresses of three designated Certifying
Authorities that are already listed in the
CBP regulations.

DATES: This final rule is effective July
27, 2009.

FOR FURTHER INFORMATION CONTACT: Gary
Rosenthal, Program Manager, Cargo
Control Branch, Cargo and Conveyance
Security, Office of Field Operations,
(202) 344-2673.

SUPPLEMENTARY INFORMATION:

Background

The provisions of part 115 of the
Customs and Border Protection (CBP)
regulations (19 CFR part 115) establish
procedures for certifying containers and
road vehicles for international transport
under customs seal in conformance with
the Customs Convention on Containers
(1956) (TIAS 6634), the Customs
Convention on the International
Transport of Goods Under Cover of TIR
Carnets (1959) (TIAS 6633), the Customs
Convention on the International
Transport of Goods Under Cover of TIR
Carnets, November 14, 1975 (TIAS), and
the Customs Convention on Containers,
1972 (TIAS). The responsibility for the
approval and certification of containers
and road vehicles was transferred from
the U. S. Coast Guard to the U.S.
Customs Service (now CBP) by
Executive Order 12445, dated October
17, 1983. Part 115 of the CBP
regulations was promulgated by T.D.
86—92 which was published in the
Federal Register (51 FR 16161) on May
1, 1986.

Under the certification program,
containers and road vehicles, or
proposed designs for such conveyances,
may be submitted to various Certifying
Authorities worldwide for approval.
With respect to the designation of
Certifying Authorities in the United
States, § 115.3(a) of the CBP regulations
(19 CFR 115.3(a)) defines a “Certifying
Authority” as a non-profit firm or
association, incorporated or established
in the United States, which the
Commissioner of CBP finds competent
to carry out the functions set forth in
§§115.8 through 115.14 of the CBP
regulations (19 CFR 115.8-115.14), and
which the Commissioner designates to
certify containers and road vehicles for
international transport under customs
seal. The certification of containers and
road vehicles for international transport
under customs seal is voluntary, and
non-certification does not preclude the
use of containers and road vehicles in
international commerce.

Section 115.6 of the CBP regulations
(19 CFR 115.6) sets forth three
Certifying Authorities that have been
designated by the Commissioner to
perform the examination and
certification functions for containers
and road vehicles. These are the
American Bureau of Shipping,
International Cargo Gear Bureau, Inc.,
and the National Cargo Bureau, Inc.
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Under § 115.7 of the CBP regulations (19
CFR 115.7), the Commissioner may
designate additional Certifying
Authorities.

On May 8, 2002, Lloyd’s Register
North America, Inc. (“Lloyd’s”) filed a
request with CBP for status as a
Certifying Authority for containers and
container-design types pursuant to 19
CFR part 115. This request was granted
by the Commissioner by letter dated
April 10, 2003. Lloyd’s status as a
Certifying Authority does not extend to
certification for individual road vehicles
or road vehicle design types covered in
19 CFR part 115, subparts E and F. This
document amends § 115.6 to add
Lloyd’s to the list of designated
Certifying Authorities only for
containers and container-design types.

This document further amends
§ 115.6 to update the addresses of the
previously-designated three Certifying
Authorities, and also to clarify that they
are approved entities for certifying both
containers and road vehicles. Finally,
this document revises § 115.6 to
distinguish between the two types of
Certifying Authorities designated by the
Commissioner.

Signing Authority

This document is limited to technical
corrections of CBP regulations.
Accordingly, it is being issued in
accordance with section 0.2(a) of the
CBP regulations (19 CFR 0.2(a)).

Inapplicability of Notice and Delayed
Effective Date Requirements

Because this amendment merely
updates the list of Certifying Authorities
designated by the Commissioner and
their addresses, and neither imposes
any additional burdens on, nor takes
away any existing rights or privileges
from, the public, pursuant to 5 U.S.C.
553(b)(B), notice and public procedure
are unnecessary, and for the same
reasons, pursuant to 5 U.S.C. 553(d)(3),
a delayed effective date is not required.

Executive Order 12866 and Regulatory
Flexibility Act

This final rule document does not
meet the criteria for a “‘significant
regulatory action” as specified in
Executive Order 12866. In addition,
because no notice of proposed
rulemaking is required for the reasons
stated above, the provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) do not apply.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507
et seq.), this final rule document
contains no new information collection

and recordkeeping requirements that
require Office of Management and
Budget approval.

Unfunded Mandates Reform Act of
1995

This final rule will not impose an
unfunded mandate under the Unfunded
Mandates Reform Act of 1995. It will
not result in costs of $100 million or
more, in the aggregate, to any of the
following: State, local, or Native
American tribal governments, or the
private sector. This final rule would not
result in such an expenditure.

Executive Order 13132

In accordance with the principles and
criteria contained in Executive Order
13132 (Federalism), this final rule will
have no substantial effect on the States,
the current Federal-State relationship,
or on the current distribution of power
and responsibilities among local
officials.

List of Subjects in 19 CFR Part 115

Containers, Customs duties and
inspection, Freight, International
conventions.

Amendments to the CBP Regulations

m For the reasons set forth above, part
115, CBP regulations (19 CFR part 115),
is amended as set forth below:

PART 115—CARGO CONTAINER AND
ROAD VEHICLE CERTIFICATION
PURSUANT TO INTERNATIONAL
CUSTOMS CONVENTIONS

m 1. The authority citation for part 115,
CBP regulations, continues to read as
follows:

Authority: 5 U.S.C. 301, 19 U.S.C. 66,
1624; E.O. 12445 of October 17, 1983.

m 2. Section 115.6 is revised to read as
follows:

§115.6 Designated Certifying Authorities.

(a) Certifying Authorities for
containers and road vehicles. The
Commissioner has designated the
following Certifying Authorities for
containers and road vehicles as defined
in this part:

(1) The American Bureau of Shipping,
ABS Plaza, 16855 Northchase Drive,
Houston, Texas 77060—6008;

(2) International Cargo Gear Bureau,
Inc., 321 West 44th Street, New York,
New York 10036;

(3) The National Cargo Bureau, Inc.,
17 Battery Place, Suite 1232, New York,
New York 10004-1110.

(b) Certifying Authority for containers.

The Commissioner has designated
Lloyd’s Register North America, Inc.,
1401 Enclave Parkway, Suite 200,

Houston, Texas 77077, as a Certifying
Authority only for containers as defined
in this part.

Dated: July 22, 2009.
Jayson P. Ahern,

Acting Commissioner, Customs and Border
Protection.

[FR Doc. E9-17876 Filed 7—24—09; 8:45 am]
BILLING CODE 9111-14-P

DEPARTMENT OF THE INTERIOR

National Indian Gaming Commission

25 CFR Parts 502, 514, 531, 533, 535,
537, 539, 556, 558, 571, 573

RIN 3141-0001

Amendments to Various National
Indian Gaming Commission
Regulations

AGENCY: National Indian Gaming
Commission.

ACTION: Final Rule.

SUMMARY: The final rule modifies
various Commission regulations to
reduce by half the fee reporting burdens
on tribes, remove obsolete provisions,
clarify existing appellate procedures,
update and clarify management contract
procedures and costs for background
investigations, clarify various
definitions and licensing notices,
update audit requirements to allow for
simplified and consolidated reporting in
certain circumstances, and add gaming
on ineligible lands to the class of
substantial violations warranting
immediate closure.
DATES: Effective Date: This rule is
effective on August 26, 2009.
Compliance Date: Submitting fee
statements and payments twice per year
under sections 514.1(c)(2) and 514.1(d)
is not required until January 1, 2010.
FOR FURTHER INFORMATION CONTACT:
Rebecca Chapman, Staff Attorney,
Office of General Counsel, at (202) 632—
7003; fax (202) 632—7066 (not toll-free
numbers).

SUPPLEMENTARY INFORMATION:
I. Background

On October 17, 1988, Congress
enacted the Indian Gaming Regulatory
Act (IGRA or Act), 25 U.S.C. 2701-21,
creating the National Indian Gaming
Commission (NIGC or Commission) and
developing a comprehensive framework
for the regulation of gaming on Indian
lands. 25 U.S.C. 2702. IGRA granted the
NIGC, among other things, regulatory
oversight and enforcement authority
over tribal gaming. This authority
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includes the authority to monitor tribal
compliance with IGRA, NIGC
regulations, and tribal gaming
ordinances.

In 1992, the Commission adopted its
initial regulations, and it has worked
under IGRA for almost 20 years. 25
U.S.C. 2706(b)(10). The Commission
undertakes this collection of regulation
changes to better carry out its statutory
duties. The final rule modifies various
Commission regulations to (1) reduce by
half the fee reporting burdens on tribes,
(2) remove obsolete provisions, (3)
clarify existing appellate procedures, (4)
update and clarify management contract
procedures and costs for background
investigations, (5) clarify various
definitions and licensing notices, (6)
update audit requirements to allow for
simplified and consolidated reporting in
certain circumstances, and (7) add
gaming on ineligible lands to the class
of substantial violations warranting
immediate closure.

Development of the Proposed Rules
Through Tribal Consultation

The Commission identified a need for
minor changes to various parts of its
regulations, and in accordance with its
government-to-government consultation
policy (69 FR 16973 (Mar. 31, 2004)),
requested input from Indian tribes. On
March 26, 2007, the Commission
prepared amendments to the regulations
and sent a copy to the leaders of all
gaming tribes for comment. Fifty-seven
tribes provided written comments. The
NIGC carefully reviewed all comments
and often incorporated suggested
changes that corrected grammar,
clarified meaning, and better expressed
or implemented the Commission’s
regulatory intent.

In addition, the NIGC consulted with
tribes and their gaming commissions at
regional gaming meetings around the
country and at the Washington, DC,
headquarters. Since March 26, 2007, the
NIGC held consultations at 15 regional
gaming conferences and consulted with
more than 110 tribes with the proposed
rule as a possible topic for discussion.
Other than the previous 57 submissions,
tribes gave no further suggestions for
improvement on the proposed rule.

The Commission published the
regulations—updated and improved by
incorporation of tribal comments—as a
proposed rule in the Federal Register on
December 22, 2008, 73 FR 78242, Dec.
22, 2008. The Commission set a 45-day
comment period, which would close on
February 5, 2009. Nineteen tribal
leaders requested more time to review
the proposed rule, and the Commission
extended the comment period to March
9, 2009. See 74 FR 4363, Jan. 26, 2009.

The Commission received a total of 54
written comments on the proposed rule.
In addition, the Commission met with
56 tribes at six regional conferences
around the country after the proposed
rule’s publication. The Commission
invited all attending leaders to discuss
the proposed rule, and two leaders
provided additional comments. These
comments were considered with the
written comments received.

III. Purpose and Scope

The final rule modifies various
Commission regulations to (1) reduce by
half the fee reporting burdens on tribes,
(2) remove obsolete provisions, (3)
clarify existing appellate procedures, (4)
update and clarify management contract
procedures and costs for background
investigations, (5) clarify various
definitions and licensing notices, (6)
update audit requirements to allow for
simplified and consolidated reporting in
certain circumstances, and (7) add
gaming on ineligible lands to the class
of substantial violations warranting
immediate closure. The final rule is
discussed below.

A. Definitions

NIGC regulations define ‘“key
employee” at 25 CFR 502.14. Applicants
for positions defined as key employees
are, among other things, subject to a
background investigation as a condition
of licensure. Under present regulations,
this list of key employees is limited.
With the addition of “any other person
designated by the tribe as a key
employee,” this section will allow tribes
to expand the list and access the
criminal history records held by the
federal government for the purpose of
conducting background investigations
on these additional key employees.

IGRA and NIGC regulations define
“net revenue’’ as ‘‘gross gaming
revenues of an Indian gaming operation
less amounts paid out as, or paid for,
prizes; and total gaming-related
operating expenses, excluding
management fees.” 25 U.S.C. 2703(9); 25
CFR 502.16. The final rule amends 25
CFR 502.16 to define net revenues as
previously seen in the regulations but
clarifying what constitutes operating
expenses and what does not.

The final rule incorporates the
industry understanding of what
constitutes an operating expense in
order to clarify what constitutes net
revenues for a gaming operation.

The NIGC’s regulations define a
“person having a direct or indirect
financial interest in a management
contract” to include holders of at least
10% of the issued and outstanding stock
alone. The final rule reduces the

requisite financial interest to five
percent for publicly traded companies
so as to be consistent with the Securities
and Exchange Commission’s
understanding of a “‘significant
shareholder.” This change is also
consistent with similar requirements in
other gaming jurisdictions.

NIGC regulations define “primary
management official” at 25 CFR 502.19.
Applicants for positions defined as
primary management officials are,
among other things, subject to a
background investigation as a condition
of licensure. Under present regulations,
this list of primary management officials
is limited. With the addition of “any
other person designated by the tribe as
a primary management official,” this
section will allow tribes to expand the
list and access the criminal history
records held by the federal government
for the purpose of conducting
background investigations on these
additional primary management
officials.

B. Annual Fees Required

IGRA requires the NIGC to set an
annual funding rate. 25 U.S.C. 2717.
NIGC implements this requirement
under 25 CFR part 514, which requires
tribal submissions of fees four times per
year. The final rule reduces the number
of fee submissions by half. That said,
submitting fee statements and payments
twice per year under sections 514.1(c)(2)
and 514.1(d) is not required until
January 1, 2010.

In addition, the final rule requires that
fees be sent on or before their due dates.
This is a change from the previous
requirement that NIGC actually receive
fees on or before their due dates. Fees
and statements must now be
postmarked by their due dates. If using
a private delivery service, such as FedEx
or UPS, then the shipping receipt must
be dated on or before the due date.

C. Content of Management Contracts

IGRA and NIGC regulations require
specific provisions in a management
contract, and its accompanying
submission package, before the
Chairman can approve it. 25 U.S.C.
2711; 25 CFR 531.1, 533.3. The
Chairman must also approve any
amendment to a management contract.
25 CFR 535.1, 535.3. In applying for
approval, all persons having a financial
interest in, or management
responsibility for, a management
contract must be disclosed to the
Commission and must undergo a
background investigation. 25 CFR 537.1.
Management contractors must pay for
this investigation. 25 CFR 537.3. If the
Chairman disapproves a management
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contract or amendment, the tribe or
contractor may appeal. 25 CFR 539.1,
539.2.

The final rule updates 25 CFR 531.1,
533.1, 533.3, and 533.7 by removing
language regarding the Secretary of the
Interior’s approval of management
contracts. Because the Secretary no
longer fulfills that role, the NIGC is
eliminating unnecessary references in
sections 531.1, 533.1, 533.3, and 533.7
to the Secretary’s former authority.
Further, section 533.5 permits the
Chairman to take action on
noncompliant management contracts
previously approved by the Secretary.
Because no management contracts
approved by the Secretary remain
active, section 533.5 is obsolete, and the
final rule removes it.

Additionally, the final rule updates
section 533.3 to reflect the existing
practice of providing a legal description
for the land upon which the gaming
facility operates or will operate. This
allows the Commission to determine
whether a management contract
references a site that is “Indian lands”
eligible for gaming as required under
IGRA.

The final rule changes §537.3 to
increase the fee for background
investigations. This updates the fee and
more accurately reflects the
Commission’s actual costs.

Finally, the final rule replaces the
words “modification” and ‘“modify”
with “amendment” and “amend” in
§§535.1, 535.3, 539.1, and 539.2 for
purposes of internal consistency.

D. Background and Licensing for
Primary Management Officials and Key
Employees

IGRA requires that tribes, through
their gaming ordinances, maintain an
adequate system of background
investigations. 25 U.S.C. 2710(b)(2)(F).
NIGC regulations, 25 CFR parts 556 and
558, implement this requirement. The
final rule removes language in 25 CFR
556.2, 556.3 and 558.2 referring to the
employment of individuals as key
employees and primary management
officials and replaces it with language
referring to their licensure instead. The
reason for this is that a decision to
license an applicant and a decision
about an applicant’s suitability (or
eligibility) for licensure is separate and
distinct from a decision to hire the
applicant. The Commission believes
that these sections should be concerned
with licensure and suitability
determinations, not employment
decisions.

The granting of a license is a privilege
and the burden of proving suitability is
on the applicant. In doing so, the

applicant typically provides much more
comprehensive personal information on
a license application than is normally
required on an employment application.
Thus, these changes redraw the
distinction between employment and
licensure, making it clear when an
applicant must provide more detailed
information and when this Commission
may share applicant information.

As stated in the notice required by the
proposed 25 CFR 556.2, application
information may be “disclosed * * *in
connection with the issuance, denial, or
revocation of a gaming license. * * *”
As such, the information could not,
without otherwise complying with the
requirements of the Privacy Act, 5
U.S.C. 552a, be provided to support
employment decisions by prospective or
current employers of the license
applicant. This is a change from prior
practice. Under the NIGC’s existing
regulations, application information can
be disclosed in connection with the
hiring and firing of an employee.

Finally, the amendments to 25 CFR
556.2, 556.3 and 558.2 will have
implications for tribal gaming
ordinances, but not immediately. Upon
the effective date, tribes do not have to
immediately amend their gaming
ordinances. However, following the
effective date, whenever tribes amend
their gaming ordinances, they must also
make amendments conforming to the
language in these sections.

E. Monitoring and Investigating

IGRA requires ordinances submitted
for the Chairman’s review to contain a
provision requiring an annual audit. 25
U.S.C. 2710(b)(2). The NIGC’s
regulation, 25 CFR 571.12, creates
standard procedures for the submission
of the annual audit to the Commission,
and §571.13 deals with how and when
a tribe submits an audit statement. The
final rule still requires tribes to contract
with independent certified public
accountants that use Generally
Accepted Accounting Principles and
Generally Accepted Accounting
Standards to complete their audits.
However, the final rule allows tribes
with multiple facilities to consolidate
their audit statements into one. Further,
the final rule allows operations earning
less than $2 million in gross gaming
revenue to file an abbreviated statement.
The final rule also allows a tribe to
submit an electronic version of an audit
for so called “stub periods” of less than
one year.

Finally, the final rule requires that
audits and financial statements be sent
on or before their due dates. This is a
change from the previous requirement
that NIGC actually receive the audits

and statements on or before their due
dates. Audits and statements must now
be postmarked by their due dates. If
using a private delivery service, such as
FedEx or UPS, then the shipping receipt
must be dated on or before the due date.
The final rule reflects common sense
practice and reduces tribal costs and
burden hours.

NIGC regulation 25 CFR 573.6
discusses the Chairman’s ability to close
a gaming operation for any listed
substantial IGRA violation. The final
rule adds one substantial violation to
the list. The Chairman may now issue
a temporary closure order for a gaming
operation that operates on Indian land
not eligible for gaming under IGRA.
Indian gaming under IGRA must occur
on ‘“Indian lands,” 25 U.S.C. 2710(a), (b)
and (d), as IGRA defines that term. 25
U.S.C. 2703(4). If Indian land is trust
land acquired after October 17, 1988
(““after-acquired land”), then the land is
eligible for gaming only if it meets one
of the exceptions provided in 25 U.S.C.
2719. A gaming operation that operates
on after-acquired trust land that does
not meet one of the exceptions in
section 2719 is in violation of IGRA.
Operating illegally in this way is a
substantial violation of IGRA that
warrants immediate closure.

Regulatory Matters
Regulatory Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 601 et seq., requires that an
agency prepare a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements
under the Administrative Procedure Act
or any other statute, unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.

For purposes of assessing the impact
of the final rule, “small entity” is
defined as: (1) A small business that
meets the definition of a small business
found in the Small Business Act and
codified at 13 CFR 121.201; (2) a small
governmental jurisdiction that is a
government of a city, county, town,
school district or special district with a
population of less than 50,000; and (3)
a small organization that is any not-for-
profit enterprise that is independently
owned and operated and is not
dominant in its field.

Indian tribes and tribal casinos do not
meet this definition. Tribes are excluded
from the governmental jurisdictions
listed under (2), and tribally owned
casinos are not ordinary commercial
activities but are tribal governmental
operations.
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As a practical matter here, the cost
increases of the final rule take the form
of increased fees for management
contractors’ background investigations.
The economic impact of these is not
significant as the fees, currently below
industry norms, are raised to meet them,
and the effect is limited to only
management contracting entities. These
are by no means substantial in number,
and, generally, do not fall within the
definition of “‘small entity” as defined
by the Small Business Act. Accordingly,
the Commission certifies that this action
will not have a significant economic
impact on a substantial number of small
entities.

Small Business Regulatory Enforcement
Fairness Act

The final rule is not a major rule
under 5 U.S.C. 804(2), the Small
Business Regulatory Enforcement
Fairness Act. The rule does not have an
annual effect on the economy of $100
million or more. The rule will not cause
a major increase in costs or prices for
consumers, individual industries,
federal, state, local government
agencies, or geographic regions. Nor will
the final rule have a significant adverse
effect on competition, employment,
investment, productivity, innovation, or
the ability of the enterprises to compete
with foreign-based enterprises.

Unfunded Mandates Reform Act

The Commission, as an independent
regulatory agency within the
Department of the Interior, is exempt
from compliance with the Unfunded
Mandates Reform Act. 2 U.S.C. 1502(1);
2 U.S.C. 658(1). Regardless, the final
rule does not impose an unfunded
mandate on state, local, tribal
governments, or on the private sector of
more than $100 million per year. Thus,
it is not a “significant regulatory action”
under the Unfunded Mandates Reform
Act.

Civil Justice Reform

In accordance with Executive Order
12988, the Office of General Counsel has
determined that the final rule does not
unduly burden the judicial system, and
it meets the requirements of section 3(a)

and 3(b)(2) of that order.
National Environmental Policy Act

The Commission has determined that
the final rule does not constitute a major
federal action significantly affecting the
quality of the human environment and
no detailed statement is required
pursuant to the National Environmental
Policy Act of 1969, 42 U.S.C. 4321 et
seq.

Paperwork Reduction Act

The final rule does not require any
significant changes in information
collection under the Paperwork
Reduction Act of 1995, 44 U.S.C. 3501
et seq. The information collections in
the affected regulations are included
within OMB control numbers 3141—
0001 for part 571; 3141-0003 for parts
556 and 558; 3141-0004 for parts 531,
533, 535, 537, 539; and 3141-0007 for
part 514.

Review of Public Comments

A number of commenters made
editorial suggestions that improved
consistency within the final rule. These
changes were accepted and did not
change the substance of the final rule.
Substantive changes and suggestions are
addressed below.

General Comments

Comment: Eight commenters objected
generally to any promulgation of
regulations by the NIGC, stating that
such action violated tribal sovereignty.
Further, the commenters also stated that
the NIGC had failed to consult tribes in
crafting these changes. The commenters
requested complete withdrawal of these
regulations, including regulations
passed in 1993 that the NIGC has not
proposed to amend.

Response: The Commission does not
agree that making these slight
modifications to its existing regulations
violates tribal sovereignty. Under IGRA,
tribes and the NIGC share dual
regulatory roles, and the NIGC is
statutorily authorized to issue
regulations. Thus, the Commission does
not feel that it is appropriate to
withdraw the final rule. Further, as to
those regulations passed in 1993 that
were not addressed in the proposed
rule, they have served Indian gaming
well for 16 years, and the Commission
sees no reason to withdraw them now.

As to a failure of consultation, the
Commission strongly disagrees. The
NIGC has spent the last two years
consulting with tribes on the updates.
The Commission alerted tribes to the
changes in March 2007, has asked them
for review and comment, and has
incorporated tribal suggestions into each
successive draft. Further, the
Commission has met with tribes all over
the country to discuss the regulations,
or anything else that tribal leaders
desired to discuss. Comments from
those discussions were incorporated
into the final rule.

Comment: The NIGC has received
comments that are generally supportive
of these updated rules.

Response: The Commission
appreciates the support and is grateful

to everyone who commented, both on
the proposed rule and in response to the
earlier draft sent to tribal leaders.

Comment: Nine commenters cited to
a White House memorandum signed by
Chief of Staff Rahm Emanuel on January
20, 2009, stating that it advocated for
the immediate withdrawal of all
pending regulations. Thus, the
commenters insisted that the proposed
rule could not go forward.

Response: The Commission disagrees.
The commenters incorrectly refer to this
memorandum as an executive order,
which it is not. Further, the
memorandum does not ask agencies to
withdraw all pending regulations.
Rather, it says something far narrower,
asking for the withdrawal of proposed
regulations that had not already been
published in the Federal Register by
January 20, 2009. This proposed rule
was published in the Federal Register
on December 22, 2008, almost one
month prior to the memorandum.

Additionally, the memorandum asks
agencies to extend the comment periods
for any proposed rules pending. The
Commission had done just that and
extended the comment period for the
proposed rule as published in the
Federal Register. See 74 FR 4363
(January 26, 2009). Finally, the
Commission continues to comply with
the memorandum and keep the
Administration informed as to the final
rule.

Specific Comments

Comment: Some commenters
requested that the definition for “net
revenues’ in 25 CFR 502.16 include the
words ‘“‘gaming-related” in order to
make clear that the Commission’s
jurisdiction extends only to gaming
revenues.

Response: The Commission agrees
and incorporated this change into the
final rule.

Comment: Ten commenters claimed
that the NIGC has no authority to
change the definition of “net revenues”
in 25 CFR 502.16 because Congress has
already defined the term.

Response: The Commission is not
changing the definition of net revenue.
It is, rather, preserving the original
meaning of the term in IGRA in light of
changes in professional accounting
pronouncements that make the term
ambiguous. What is more, that
ambiguity has the potential to
improperly increase management
contract fees.

When IGRA was enacted, the
definition of net revenue reflected the
accounting profession’s understanding
of “operating expenses” as including all
expenses incurred by a business.
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Subsequently, however, the accounting
profession changed its understanding of
the term.

The American Institute of Certified
Professional Accountants (AICPA)
reasoned that not all expenses are alike.
Some expenses are directly tied to
increases and decreases in the economic
activity of a business, and hence its
ability to produce revenue. Examples of
these include salaries, utilities, and
advertising. Presumably, an increase in
these expenses—say, in a period of
expansion for the business—should
ultimately result in the business
producing more revenue. AICPA called
these expenses “operating expenses,”
and thus the term has come to refer to
a smaller class of expenses than it did
when IGRA was adopted.

Other expenses are not so closely tied
to a business’s economic activity and
revenue production. For example, a
business’s interest obligation on a loan
may increase with a change in the prime
rate, and this does not represent an
expansion of business activity at all.
These latter expenses AICPA now calls
“non-operating expenses.”

Under IGRA, “net revenue” is
calculated by deducting prizes and
“operating expenses” from gross
revenue. ‘‘Operating expenses,”
however, has become ambiguous
because of the change in AICPA’s
understanding of the term. Thus, the
question arises whether to calculate net
revenues by deducting “operating
expenses” as the term was understood
at the time IGRA was adopted or as the
term is understood now.

If you apply the current
understanding and remove interest and
the like—the “non-operating”
expenses—from the calculation of net
revenue, the result is improperly high
management contract fees. The expenses
deducted from gross revenues become
smaller, and net revenues, which form
the basis for calculating management
fees, are overstated.

This is the result the Commission
intends to prevent. The amendment to
502.16 is intended to ensure that net
revenues are calculated by using
AICPA'’s original understanding and
deducting as “operating expenses” all of
the expenses incurred by a business—by
deducting, in other words, what AICPA
now calls “operating expenses” and
“non-operating expenses.”

Comment: Fifteen commenters
objected to the definition of “Person
having a direct or indirect financial
interest in a management contract,” 25
CFR 502.17 as unduly burdensome to
tribes. Tribal commenters argued that
the definition could make it impossible
for tribal entities to manage a gaming

operation because the definition can be
read to include all tribal members.
Thus, they argue, when a tribal entity is
the manager, all tribal members would
be subject to background investigations
and suitability determinations.

Response: The Commission does not
agree. The language in 502.17(e) to
which the commenters refer is the same
language adopted in 1993. The
Commission has not proposed any
changes to it, and it sees no reason to
change the language now. The
Commission has never interpreted this
section to include the entire
membership of a tribe for purposes of
determining who “has an interest” in a
management contract and thus who
needs to undergo a background
investigation.

The Commission proposed only two
changes here. One was to lower the
threshold for corporate stockholders
included in the definition of ““persons
with a direct or indirect financial
interest” from persons owning 10% of
stocks to 5% of stocks. The other was
to add persons receiving gifts.

Comment: These same commenters
objected to the change in section 502.17
that allows the agency to conduct
background investigations on persons
with 5% or more interest in the
management contract, a change from the
previous 10% interest. The commenters
argued that this change appeared
arbitrary and would increase the time
needed to complete the approval
process by increasing the number and
costs of required background
investigations.

Response: The Commission disagrees.
It feels that the changes do not create
significant cost increases for tribes
because the management contractor
pays for the background investigations
conducted on their principals. While
the change may require a greater
number of background investigations,
the increased workload falls on the
Commission staff conducting the
background investigations. The
Commission feels that the increase in
workload is offset by the benefit of
protecting the integrity of Indian
gaming. Finally, eight commenters
expressly agreed with the changes
presented in this section.

Comment: Nine commenters objected
to the changes in filing fee statements
under 25 CFR 514.1 and cited to
Colorado River Indian Tribe v. National
Indian Gaming Commission (CRIT), 383
F. Supp 2d 123 (D.D.C. 2005), aff'd 466
F. 3d 134 (D.C. Cir. 2006), for the
proposition that the NIGC does not
possess authority to apply these changes
to Class III gaming operations.

Response: The Commission disagrees.
The commenters incorrectly understand
CRIT to hold that NIGC has no authority
over Class III gaming. CRIT, however,
only holds that NIGC lacks the authority
to promulgate and enforce minimum
internal control standards for most Class
III gaming operations. 383 F. Supp 2d
123, 132 (D.D.C. 2005). CRIT did not
strip the NIGC of the power to regulate
Class IIT gaming generally. Rather, it
stands for the proposition that NIGC,
like every other administrative agency,
has only those authorities Congress has
granted to it. The NIGC has continued
to regulate the industry consistent with
IGRA’s provisions, and IGRA
specifically gives the Commission the
authority to assess fees on Class III
gaming. 25 U.S.C 2717(a)(1). Finally, six
commenters agreed with the changes to
514.1.

Comment: Nine commenters objected
to the requirement in 25 CFR 514.1 that
fees and fee statements actually be
received by NIGC on or before the due
dates, preferring instead to apply the
mailbox rule. This would mean that fee
payments and statements are timely so
long as they are mailed by their due
dates, no matter how long those
documents take to arrive.

Response: The Commission agrees.
The final rule now requires that fees and
fee statements be sent on or before their
due dates. Fees and fee statements must
now be postmarked by their due dates.
If using a private delivery service, such
as FedEx or UPS, then the shipping
receipt must be dated on or before the
due date.

Comment: Six commenters objected to
the requirements that management
contracts set operating days and hours
as well as the advertising and placing
budgets under 25 CFR 531.1(b)(3) and
(10). Specifically, commenters asserted
that these requirements were indicative
of NIGC overreaching its authority and
asked too much of tribes and potential
contractors.

Response: The Commission disagrees.
None of the language in 531.1(b) was
changed from the original language
adopted in 1993. The requirements that
management contracts must contain
provisions regarding days and hours of
operation, as well as provisions on
advertising and placing budgets, has
always existed in the Commission’s
regulations. The Commission sees no
reason to change that language now.
Finally, two commenters specifically
agreed with the changes presented in
531.1.

Comment: Five commenters noted
that 25 CFR 533.2 gave tribes only 30
days to submit contracts for



Federal Register/Vol.

74, No. 142/Monday, July 27, 2009/Rules and Regulations

36931

management approval and felt that the
timeline was too stringent.

Response: The Commission
understands that the parties to a
management contract may desire more
time and thinks that it is fair to allow
a longer time for submission. Thus, the
Commission has changed this section to
allow for the submission of management
contracts within 60 days of their
execution.

Comment: Twelve commenters
objected to the requirement in 25 CFR
533.3(h) that the parties to a
management contract submit a legal
description of the land on which the
gaming is to take place. The
requirement, they felt, was burdensome
and unnecessary. Commenters instead
preferred the idea of having the
Chairman approve management
contracts without a legal description in
case the parties chose a different site for
construction or needed more time to
finalize the land-into-trust process.

Response: The Commission disagrees.
The NIGC routinely requests land
descriptions for all management
contracts. Since all management
contracts are site-specific, the Chairman
needs to have this legal description to
determine whether the gaming
operation will reside on Indian lands as
IGRA requires. The Chairman does not
normally approve management
contracts prior to land being taken into
trust. Consequently, this change simply
clarifies agency practice.

Comment: Seven commenters
objected to the 90-day extension
permitted to the Chairman for his
decision on a management contract
under 25 CFR 533.4 because it allows
the Chairman too much time. The
commenters insisted that the standard
180 days for approval was long enough.

Response: The Commission disagrees.
The 90-day extension that the
commenters object to is the original
language of the regulations adopted in
1993. The changes to this section do not
involve this timeline, and the
Commission feels no need to revisit the
question now.

Comment: One commenter objected to
25 CFR 535.3 and 537.1 on grounds that
they violated tribal sovereignty and
were too burdensome.

Response: The Commission disagrees.
The commenter failed to explain what
changes were problematic or why these
changes violate sovereignty or burden
the tribes. Further, the changes made to
these two sections do not impede tribal
sovereignty. The changes to section
535.3 indicate that the Chairman can
void management contract amendments
as well as approve them, a power given
to him by IGRA. 25 U.S.C. 2711. Thus,

this change merely clarifies the
Chairman’s existing authority.

Furthermore, the changes to section
537.1 merely require a management
contractor to disclose its ten largest
stock holders, their relations, and
managers, regardless of corporate form.
This is a clarification of an existing
obligation. In fact, much of the text of
these two sections remains unchanged
from the original language adopted in
1993. Finally, two commenters agreed
with the changes.

Comment: Six commenters objected to
the language in 25 CFR 535.1 that states:
“If the Chairman does not approve or
disapprove an amendment within the
timelines of paragraph (d)(1) or (d)(2) of
this section, the amendment shall be
deemed disapproved.” The commenters
asserted that the Chairman’s failure to
act on these contracts should make them
“deemed approved” by operation of law
instead of “deemed disapproved.” They
requested that the NIGC make this
change to this section.

Response: The Commission disagrees.
This language has not changed from the
language adopted in 1993 and has
always read that the Chairman can
“approve or disapprove” the
amendment at issue and that the
amendment will be “deemed
disapproved” if he fails to act. The
Commission sees no reason to change
this now.

Comment: Twelve commenters
objected to the increase in fees for
background investigations from $10,000
to $25,000 under 25 CFR 537.3. The
commenters suggested that the fee was
too high and caused too great a burden
on tribes. They advised that the fee
should remain the same.

Response: The Commission disagrees.
The change represents the amount of the
deposit made for the background
investigations rather than an increase in
fees. Furthermore, typically, contractors
pay for their background investigations,
and not the tribes. Furthermore, even if
a tribe chooses to reimburse a contractor
for the costs, the deposit presented in
the final rule has been changed to reflect
the actual costs of performing this
service.

Comment: One commenter objected to
the ability of a party to appeal the
Chairman’s approval of a management
contract or amendment under 25 CFR
539.2. Originally, this section only
permitted appeals for disapprovals of
management contracts and
amendments. The commenter requested
that this language be removed for fear
that state and local governments might
be considered a party for purposes of
appealing under this section and

challenging an approved management
contract or amendment.

Response: The Commission disagrees.
While the Commission anticipates that
this addition will be used infrequently,
the amendment was made to
acknowledge the possibility that parties
may question the propriety of a contract
approval. This section does not give
standing to an entity that was not a
party to the management contract or
amendment. The amended section
merely recognizes a practical necessity
and reflects existing practices.

Comment: Two commenters stated
that 25 CFR 558.2 needed clarification
because the language appeared to
indicate that someone other than a
gaming commission could license
gaming employees.

Response: The Commission agrees
and has altered the language in the final
rule accordingly.

Comment: Twenty-three commenters
objected to the changes presented in 25
CFR 556.2, 556.3, and 558.2. The
commenters insisted that the NIGC lacks
the authority to change these sections
because the changes would require
tribes to specifically amend their
ordinances in contravention of their
status as a sovereign.

The commenters also asserted that in
replacing the word “employment” with
the word “licensing” throughout these
sections, the Commission was making a
mistake. They argued that changing
these words incorrectly indicated that
the Privacy Act and False Statement Act
now apply to tribes. Finally, the
commenters argued that using these
sections for employment purposes was
convenient for their needs.

Response: The Commission does not
agree. The final rule is not retroactive
and does not require any tribe to
immediately amend its gaming
ordinance. Rather, the amendments
need only be made when a tribe
otherwise chooses to amend its gaming
ordinance. Thus, the final rule states
that tribal gaming ordinances and
ordinance amendments that have been
approved by the Chairman * * * and
that reference this rulemaking will not
need to be amended to comply with this
section. All future ordinance
submissions, however, must comply.

Furthermore, the Privacy Act notice
and False Statement Act notice have
been required as part of NIGC
regulations since they were adopted in
1993. The Commission is only changing
the word “employment” to “licensing.”
None of the changes alter the
application of these Acts. Because tribes
access personally identifiable
information through the NIGC, they
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have agreed to the Privacy Act and False
Statement Act restrictions.

Finally, the emphasis here is on
licensing and not employment. A
decision to license an applicant and a
decision about an applicant’s suitability
(or eligibility) for licensure are separate
and distinct from a decision to hire the
applicant. We have concluded that these
sections should be concerned with
licensure and suitability determinations,
not employment decisions.

Comment: Ten commenters objected
to the changes for filing audits under 25
CFR 571.12 and cited the Colorado
River Indian Tribe v. National Indian
Gaming Commission (CRIT), 383 F.
Supp 2d 123 (D.D.C. 2005), aff'd 466 F.
3d 134 (D.C. Cir 2006), for the
proposition that the NIGC does not
possess authority to apply these changes
to Class IIl gaming operations.

Response: The Commission disagrees.
The commenters incorrectly understand
CRIT to hold that NIGC has no authority
over Class III gaming. CRIT, however,
only holds that NIGC lacks the authority
to promulgate and enforce minimum
internal control standards for Class III
gaming operations. 383 F. Supp 2d 123,
132 (D.D.C. 2005). CRIT did not strip the
NIGC of the power to regulate Class III
gaming generally. Rather, it stands for
the proposition that NIGG, like every
other administrative agency, has only
those authorities Congress has granted
to it. The NIGC has continued to
regulate the industry consistent with
IGRA’s provisions, and IGRA requires
Class II and Class III operations to file
annual audits. 25 U.S.C. 2710(b)(2)(C);
2710(d)(1)(A)(ii). Finally, five
commenters agreed with the changes to
571.12.

Comment: Ten commenters objected
to the requirement in 25 CFR 571.12
that audit statements actually be
received by NIGC on or before the due
dates, preferring instead to apply the
mailbox rule. This would mean that
audit statements are timely so long as
they are mailed by the due dates, no
matter how long those documents take
to arrive.

Response: The Commission agrees.
The final rule now requires that audits
and financial statements be sent on or
before their due dates. Audit statements
must now be postmarked by their due
dates. If using a private delivery service,
such as FedEx or UPS, then the
shipping receipt must be dated on or
before the due date.

Comment: Three commenters objected
to the new requirement for a written
statement as requested under 25 CFR
571.12(c)(3), (d)(5), and (e)(5). They
insisted that the requirement was
unnecessary and that the requirement

was vaguely worded. Without further
explanation, the requirement could
cause further non-compliance as tribes
attempt to understand the scope of what
is required in the statement.

Response: The Commission agrees.
The Commission is convinced by the
arguments presented and has altered the
final rule to delete these section
requirements.

Comment: One commenter noted that
the word “reports” appeared in the 1993
version of this section but no longer
appears in the proposed rule published
in December 2008. The commenter
suggested that 25 CFR 571.13 include
the word “reports” again because it
captures more broadly the documents
compiled by the certified public
accountant when conducting an audit.

Response: The Commission agrees.
The Commission has altered the final
rule to put the word “reports” back in
the relevant section.

Comment: Ten commenters objected
to the addition of gaming on ineligible
lands as a substantial violation under 25
CFR 573.6. Commenters argued that the
Commission could not claim that
gaming on ineligible lands is a
substantial IGRA violation when it
routinely permits operations to continue
running after it is discovered that they
exist on ineligible lands. The
commenters asserted that the regulation
was also duplicative because gaming
occurring on ineligible lands is an issue
that could be handled by parties other
than the NIGC. Further, they suggested
that the additional enforcement power
for the Chairman creates confusion as to
authority between the NIGC and the
Department of the Interior (DOI) on this
issue. A split decision between the
departments could cause problems for
tribes.

Response: The Commission disagrees.
First, the Chairman does not routinely
permit the operation of gaming on
ineligible lands under IGRA. Next, the
addition is not duplicative, and there is
no additional power given to the
Chairman. The Chairman already has
the authority to close an operation
running on ineligible lands. Under
existing regulations, closure is a two-
step process. The Chairman first has to
issue a notice of violation. He may
subsequently order closure if the
operation on ineligible lands continues.
Under the change here, the Chairman
may issue a notice of violation and
closure order simultaneously. The
change thus merely adds operating on
ineligible lands to the list of serious
violations that justify immediate
closure. Finally, there is no confusion
between DOI and NIGC. Regardless of
which agency makes the decision as to

whether lands qualify for gaming, only
the NIGC has the authority to close a
gaming operation.

List of Subjects in 25 CFR Parts 502,
514, 531, 533, 535, 537, 539, 556, 558,
571

Gambling, Indians—lands, Indians—
tribal government, Reporting and
recordkeeping requirements.

m For the reasons set forth in the
preamble, the Commission amends its
regulations at 25 CFR Chapter III as
follows:

PART 502—DEFINITIONS OF THIS
CHAPTER

m 1. The authority citation for part 502
continues to read as follows:

Authority: 25 U.S.C. 2701 et seq.

m 2. Add new paragraph (d) to §502.14
to read as follows:

§502.14 Key employee.

* * * * *

(d) Any other person designated by
the tribe as a key employee.

m 3. Revise § 502.16 to read as follows:

§502.16 Net revenues.

Net revenues means gross gaming
revenues of an Indian gaming operation
less—

(a) Amounts paid out as, or paid for,
prizes; and

(b) Total gaming-related operating
expenses, including all those expenses
of the gaming operation commonly
known as operating expenses and non-
operating expenses consistent with
professional accounting
pronouncements, excluding
management fees.

m 4. Revise §502.17 to read as follows:

§502.17 Person having a direct or indirect
financial interest in a management contract.

Person having a direct or indirect
financial interest in a management
contract means:

(a) When a person is a party to a
management contract, any person
having a direct financial interest in such
management contract;

(b) When a trust is a party to a
management contract, any beneficiary or
trustee;

(c) When a partnership is a party to
a management contract, any partner;

(d) When a corporation is a party to
a management contract, any person who
is a director or who holds at least 5%
of the issued and outstanding stock
alone or in combination with another
stockholder who is a spouse, parent,
child or sibling when the corporation is
publicly traded or the top ten (10)
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shareholders for a privately held
corporation;

(e) When an entity other than a
natural person has an interest in a trust,
partnership or corporation that has an
interest in a management contract, all
parties of that entity are deemed to be
persons having a direct financial
interest in a management contract; or

(f) Any person or entity who will
receive a portion of the direct or indirect
interest of any person or entity listed
above through attribution, grant, pledge,
or gift.

m 5. Add new paragraph (d) to §502.19
to read as follows:

§502.19 Primary management official.
* * * * *

(d) Any other person designated by
the tribe as a primary management
official.

PART 514—FEES

m 6. The authority citation for part 514
continues to read as follows:

Authority: 25 U.S.C. 2706, 2708, 2710,
2717, 2717a.

m 7. Revise § 514.1 to read as follows:

Gross gaming revenues:

IMODIEY WAGETEA ...vviviiririeiietieiett ettt ettt sttt st b e bt et b et et ae et e sat e bt s bt e b e s bt e ne s bt ess e bt est e b e eee e nesreene et

Admission fees

Less:
Prizes paid in cash
Cost of other prizes awarded
Gross gaming profit

§514.1 Annual fees.

(a) Each gaming operation under the
jurisdiction of the Commission shall pay
to the Commission annual fees as
established by the Commission. The
Commission, by a vote of not less than
two of its members, shall adopt the rates
of fees to be paid.

(1) The Commission shall adopt
preliminary rates for each calendar year
no later than February 1st of that year,
and, if considered necessary, shall
modify those rates no later than July 1st
of that year.

(2) The Commission shall publish the
rates of fees in a notice in the Federal
Register.

(3) The rates of fees imposed shall
be—

(i) No more than 2.5 percent of the
first $ 1,500,000 (1st tier), and

(ii) No more than 5 percent of
amounts in excess of the first $1,500,000
(2nd tier) of the assessable gross
revenues from each gaming operation
subject to the jurisdiction of the
Commission.

(4) If a tribe has a certificate of self-
regulation, the rate of fees imposed shall
be no more than .25 percent of

Less allowance for amortization of capital expenditures for structures:
Capital expenditures for structures made in—

PTIOT JEATS ..iiuviiiiiiiiiiiiii it

Current year
Maximum allowance:

$750,000 x .05 =

50,000 x .025 =
Assessable gross revenues

(ii) For paragraph (2)(ii) of this
section:

Gross gaming revenues:

IMONIEY WAGETEA ...vverveeurerieirenteeitentt ettt st ettt et sbe et e sb e e s e e bt e s s e bt e s e eateeb e et e se e esne s bt esnesbees s eanees s e neessenneeeeenneseeennenne

Admission fees
Less:

Prizes paid in cash

Cost of other prizes awarded

Gross gaming profit

Less allowance for amortization of capital expenditures for structures:
Total amount of amortization/depreciation per books

Maximum allowance:
$400,000 x .10 =

(GT0SS GAIMNING TEVEIIUES ..iiiviiiuiiiiiiiiiiiitii ittt e sb e b bbb e et e sae e s b e e eat e e bessaa e e nbessaaeeae s
ASSESSADLE BIOSS TEVEIIUES ..c.viiuiiiiiiiiiiiiiiiiii ettt b e bbb st be st neeae

(4) All class II and III revenues from
gaming operations are to be included.

(c) Each gaming operation subject to
the jurisdiction of the Commission and
not exempt from paying fees pursuant to

assessable gross revenues from self-
regulated class II gaming operations.

(b) For purposes of computing fees,
assessable gross revenues for each
gaming operation are the annual total
amount of money wagered on class II
and IIT games, admission fees (including
table or card fees), less any amounts
paid out as prizes or paid for prizes
awarded, and less an allowance for
amortization of capital expenditures for
structures.

(1) Unless otherwise provided by the
regulations, generally accepted
accounting principles shall be used.

(2) The allowance for amortization of
capital expenditures for structures shall
be either:

(i) An amount not to exceed 5% of the
cost of structures in use throughout the
year and 2.5% (two and one-half
percent) of the cost of structures in use
during only a part of the year; or

(ii) An amount not to exceed 10% of
the cost of the total amount of
amortization/depreciation expenses for
the year.

(3) Examples of computations follow:

(i) For paragraph (2)(i) of this section:

........................ $1,000,000
5,000 .o
........................ 1,005,000
$500,000
10,000 510,000
........................ 495,000
750,000 ...
50,000 ...oooiviiiiiiiien
37,500 i
1,250 38,750
........................ 456,250
........................ $1,000,000
5,000 1,005,000
$500,000  ..ooovieiiiiiiieine
10,000 510,000
........................ 495,000
400,000 .iieieeeniii
........................ 40,000
........................ 455,000
........................ 455,000

the self-regulation provisions shall file
with the Commission a statement
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showing its assessable gross revenues
for the previous calendar year.

(1) These statements shall show the
amounts derived from each type of
game, the amounts deducted for prizes,
and the amounts deducted for the
amortization of structures;

(2) These statements shall be sent to
the Commission on or before March 1st
and August 1st of each calendar year.

(3) The statements shall identify an
individual or individuals to be
contacted should the Commission need
to communicate further with the gaming
operation. The telephone numbers of
the individual(s) shall be included.

(4) Each gaming operation shall
determine the amount of fees to be paid
and remit them with the statement
required in paragraph (c) of this section.
The fees payable shall be computed
using—

(i) The most recent rates of fees
adopted by the Commission pursuant to
paragraph (a)(1) of this section,

(ii) The assessable gross revenues for
the previous calendar year as reported
pursuant to this paragraph, and

(iii) The amounts paid and credits
received during the year.

(5) Each statement shall include the
computation of the fees payable,
showing all amounts used in the
calculations. The required calculations
are as follows:

(i) Multiply the previous calendar
year’s 1st tier assessable gross revenues
by the rate for those revenues adopted
by the Commission.

(ii) Multiply the previous calendar
year’s 2nd tier assessable gross revenues
by the rate for those revenues adopted
by the Commission.

(iii) Add (total) the results (products)
obtained in paragraphs (c)(5)(i) and (ii)
of this section.

(iv) Multiply the total obtained in
paragraph (c)(5)(iii) of this section by .

(v) The amount computed in
paragraph (c)(5)(iv) of this section is the
amount to be remitted.

(6) Examples of fee computations
follow:

(i) Where a filing is made for March
1st of the calendar year, the previous
year’s assessable gross revenues are
$2,000,000, the fee rates adopted by the
Commission are 0.0% on the first
$1,500,000 and .08% on the remainder,
the amounts to be used and the
computations to be made are as follows:

1st tier revenues—$1,500,000 X
0.0% =
2nd tier revenues—500,000 X
.08% = $400
Annual fees .......ccccceeevieeeiiieeinnnenn, 400
Multiply for fraction of year—2 or .50

Fees for first payment .........c..........

Amount to be remitted ...............

(7) The statements, remittances and
communications about fees shall be
transmitted to the Commission at the
following address: Office of Finance,
National Indian Gaming Commission,
1441 L Street, NW., Suite 9100,
Washington, DC 20005. Checks should
be made payable to the National Indian
Gaming Commission (do not remit
cash).

(8) The Commission may assess a
penalty for failure to file timely a
statement.

(9) Interest shall be assessed at rates
established from time to time by the
Secretary of the Treasury on amounts
remaining unpaid after their due date.

(d) The total amount of all fees
imposed during any fiscal year shall not
exceed the statutory maximum imposed
by Congress. The Commission shall
credit pro-rata any fees collected in
excess of this amount against amounts
otherwise due by March 1st and August
1st of each calendar year.

(e) Failure to pay fees, any applicable
penalties, and interest related thereto
may be grounds for:

(1) Closure, or

(2) Disapproving or revoking the
approval of the Chairman of any license,
ordinance, or resolution required under
this Act for the operation of gaming.

(f) To the extent that revenue derived
from fees imposed under the schedule
established under this paragraph are not
expended or committed at the close of
any fiscal year, such funds shall remain
available until expended to defray the
costs of operations of the Commission.

PART 531—CONTENT OF
MANAGEMENT CONTRACTS

m 8. The authority citation for part 531
continues to read as follows:

Authority: 25 U.S.C. 81, 2706(b)(10),
2710(d)(9), 2711.

m 9. Revise §531.1 to read as follows:

§531.1 Required provisions.

Management contracts shall conform
to all of the requirements contained in
this section in the manner indicated.

(a) Governmental authority. Provide
that all gaming covered by the contract
will be conducted in accordance with
the Indian Gaming Regulatory Act
(IGRA, or the Act) and governing tribal
ordinance(s).

(b) Assignment of responsibilities.
Enumerate the responsibilities of each
of the parties for each identifiable
function, including:

(1) Maintaining and improving the
gaming facility;

(2) Providing operating capital;

200

(3) Establishing operating days and
hours;

(4) Hiring, firing, training and
promoting employees;

(5) Maintaining the gaming
operation’s books and records;

(6) Preparing the operation’s financial
statements and reports;

(7) Paying for the services of the
independent auditor engaged pursuant
to §571.12 of this chapter;

(8) Hiring and supervising security
personnel;

(9) Providing fire protection services;

(10) Setting advertising budget and
placing advertising;

(11) Paying bills and expenses;

(12) Establishing and administering
employment practices;

(13) Obtaining and maintaining
insurance coverage, including coverage
of public liability and property loss or
damage;

(14) Complying with all applicable
provisions of the Internal Revenue
Code;

(15) Paying the cost of any increased
public safety services; and

(16) If applicable, supplying the
National Indian Gaming Commission
(NIGC, or the Commission) with all
information necessary for the
Commission to comply with the
regulations of the Commission issued
pursuant to the National Environmental
Policy Act (NEPA).

(c) Accounting. Provide for the
establishment and maintenance of
satisfactory accounting systems and
procedures that shall, at a minimum:

(1) Include an adequate system of
internal accounting controls;

(2) Permit the preparation of financial
statements in accordance with generally
accepted accounting principles;

(3) Be susceptible to audit;

(4) Allow a gaming operation, the
tribe, and the Commission to calculate
the annual fee under §514.1 of this
chapter;

(5) Permit the calculation and
payment of the manager’s fee; and

(6) Provide for the allocation of
operating expenses or overhead
expenses among the tribe, the tribal
gaming operation, the contractor, and
any other user of shared facilities and
services.

(d) Reporting. Require the
management contractor to provide the
tribal governing body not less frequently
than monthly with verifiable financial
reports or all information necessary to
prepare such reports.

(e) Access. Require the management
contractor to provide immediate access
to the gaming operation, including its
books and records, by appropriate tribal
officials, who shall have:
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(1) The right to verify the daily gross
revenues and income from the gaming
operation; and

(2) Access to any other gaming-related
information the tribe deems appropriate.

(f) Guaranteed payment to tribe.
Provide for a minimum guaranteed
monthly payment to the tribe in a sum
certain that has preference over the
retirement of development and
construction costs.

(g) Development and construction
costs. Provide an agreed upon maximum
dollar amount for the recoupment of
development and construction costs.

(h) Term limits. Be for a term not to
exceed five (5) years, except that upon
the request of a tribe, the Chairman may
authorize a contract term that does not
exceed seven (7) years if the Chairman
is satisfied that the capital investment
required, and the income projections,
for the particular gaming operation
require the additional time. The time
period shall begin running no later than
the date when the gaming activities
authorized by an approved management
contract begin.

(i) Compensation. Detail the method
of compensating and reimbursing the
management contractor. If a
management contract provides for a
percentage fee, such fee shall be either:

(1) Not more than thirty (30) percent
of the net revenues of the gaming
operation if the Chairman determines
that such percentage is reasonable
considering the circumstances; or

(2) Not more than forty (40) percent of
the net revenues if the Chairman is
satisfied that the capital investment
required and income projections for the
gaming operation require the additional
fee.

(j) Termination provisions. Provide
the grounds and mechanisms for
amending or terminating the contract
(termination of the contract shall not
require the approval of the Chairman).

(k) Dispute provisions. Contain a
mechanism to resolve disputes between:

(1) The management contractor and
customers, consistent with the
procedures in a tribal ordinance;

(2) The management contractor and
the tribe; and

(3) The management contractor and
the gaming operation employees.

(1) Assignments and subcontracting.
Indicate whether and to what extent
contract assignments and subcontracting
are permissible.

(m) Ownership interests. Indicate
whether and to what extent changes in
the ownership interest in the
management contract require advance
approval by the tribe.

(n) Effective date. State that the
contract shall not be effective unless

and until it is approved by the
Chairman, date of signature of the
parties notwithstanding.

PART 533—APPROVAL OF
MANAGEMENT CONTRACTS

m 10. The authority citation for part 533
continues to read as follows:

Authority: 25 U.S.C. 81, 2706(b)(10),
2710(d)(9), 2711.
m 11.In §533.1, remove paragraph (c).
m 12. Revise §533.2 toread as follows:

§533.2 Time for submitting management
contracts and amendments.

A tribe or a management contractor
shall submit a management contract to
the Chairman for review within sixty
(60) days of execution by the parties.
The Chairman shall notify the parties of
their right to appeal the approval or
disapproval of the management contract
under part 539 of this chapter.

m 13. Revise §533.3 toread as follows:

§533.3 Submission of management
contract for approval.

A tribe shall include in any request
for approval of a management contract
under this part:

(a) A contract containing:

(1) Original signatures of an
authorized official of the tribe and the
management contractor;

(2) A representation that the contract
as submitted to the Chairman is the
entirety of the agreement among the
parties; and

(b) A letter, signed by the tribal
chairman, setting out the authority of an
authorized tribal official to act for the
tribe concerning the management
contract.

(c) Copies of documents evidencing
the authority under paragraph (b) of this
section.

(d) A list of all persons and entities
identified in §§537.1(a) and 537.1(c)(1)
of this chapter, and either:

(1) The information required under
§537.1(b)(1) of this chapter for class II
gaming contracts and § 537.1(b)(1)(i) of
this chapter for class Il gaming
contracts; or

(2) The dates on which the
information was previously submitted.

(e)(1) For new contracts and new
operations, a three (3)-year business
plan which sets forth the parties’ goals,
objectives, budgets, financial plans, and
related matters; or

(2) For new contracts for existing
operations, a three (3)-year business
plan which sets forth the parties’ goals,
objectives, budgets, financial plans, and
related matters, and income statements
and sources and uses of funds
statements for the previous three (3)
years.

(f) If applicable, a justification,
consistent with the provisions of
§531.1(h) of this chapter, for a term
limit in excess of five (5) years, but not
exceeding seven (7) years.

(g) If applicable, a justification,
consistent with the provisions of
§531.1(i) of this chapter, for a fee in
excess of thirty (30) percent, but not
exceeding forty (40) percent.

(h) A legal description for the site on
which the gaming operation to be
managed is, or will be, located.

W 14. Revise § 533.4 to read as follows:

§533.4 Action by the Chairman.

(a) The Chairman shall approve or
disapprove a management contract,
applying the standards contained in
§533.6 of this part, within 180 days of
the date on which the Chairman
receives a complete submission under
§533.3 of this part, unless the Chairman
notifies the tribe and management
contractor in writing of the need for an
extension of up to ninety (90) days.

(b) A tribe may bring an action in a
U.S. district court to compel action by
the Chairman:

(1) After 180 days following the date
on which the Chairman receives a
complete submission if the Chairman
does not approve or disapprove the
contract under this part; or

(2) After 270 days following the
Chairman’s receipt of a complete
submission if the Chairman has told the
tribe and management contractor in
writing of the need for an extension and
has not approved or disapproved the
contract under this part.

§533.5 [Removed and Reserved]

m 15. Remove and reserve § 533.5.
W 16. Revise § 533.6 to read as follows:

§533.6 Approval and disapproval.

(a) The Chairman may approve a
management contract if it meets the
standards of part 531 of this chapter and
§533.3 of this part. Failure to comply
with the standards of part 531 of this
chapter or § 533.3 may result in the
Chairman’s disapproval of the
management contract.

(b) The Chairman shall disapprove a
management contract for class II gaming
if he or she determines that—

(1) Any person with a direct or
indirect financial interest in, or having
management responsibility for, a
management contract:

(i) Is an elected member of the
governing body of the tribe that is party
to the management contract;

(ii) Has been convicted of any felony
or any misdemeanor gaming offense;

(iii) Has knowingly and willfully
provided materially false statements or
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information to the Commission or to a
tribe;

(iv) Has refused to respond to
questions asked by the Chairman in
accordance with his or her
responsibilities under this part; or

(v) Is determined by the Chairman to
be a person whose prior activities,
criminal record, if any, or reputation,
habits, and associations pose a threat to
the public interest or to the effective
regulation and control of gaming, or
create or enhance the dangers of
unsuitable, unfair, or illegal practices,
methods, and activities in the conduct
of gaming or the carrying on of related
business and financial arrangements;

(2) The management contractor or its
agents have unduly interfered with or
influenced for advantage, or have tried
to unduly interfere with or influence for
advantage, any decision or process of
tribal government relating to the gaming
operation;

(3) The management contractor or its
agents has deliberately or substantially
failed to follow the terms of the
management contract or the tribal
gaming ordinance or resolution adopted
and approved pursuant to this Act; or

(4) A trustee, exercising the skill and
diligence to which a trustee is
commonly held, would not approve the
contract.

(c) The Chairman may disapprove a
management contract for class III
gaming if he or she determines that a
person with a financial interest in, or
management responsibility for, a
management contract is a person whose
prior activities, criminal record, if any,
or reputation, habits, and associations
pose a threat to the public interest or to
the effective regulation and control of
gaming, or create or enhance the
dangers of unsuitable, unfair, or illegal
practices, methods, and activities in the
conduct of gaming or the carrying on of
related business and financial
arrangements.

m 17. Revise § 533.7 to read as follows:

§533.7 Void agreements.

Management contracts and changes in
persons with a financial interest in or
management responsibility for a
management contract, that have not
been approved by the Chairman in
accordance with the requirements of
part 531 of this chapter and this part,
are void.

PART 535—POST-APPROVAL
PROCEDURES

m 18. The authority citation for part 535
continues to read as follows:

Authority: 25 U.S.C. 81, 2706(b)(10),
2710(d)(9), 2711.

m 19. Revise § 535.1 to read as follows:

§535.1 Amendments.

(a) Subject to the Chairman’s
approval, a tribe may enter into an
amendment of a management contract
for the operation of a class II or class III
gaming activity.

(b) A tribe shall submit an
amendment to the Chairman within
thirty (30) days of its execution.

(c) A tribe shall include in any request
for approval of an amendment under
this part:

(1) An amendment containing original
signatures of an authorized official of
the tribe and the management contractor
and terms that meet the applicable
requirements of part 531 of this chapter;

(2) A letter, signed by the tribal
chairman, setting out the authority of an
authorized tribal official to act for the
tribe concerning the amendment;

(3) Copies of documents evidencing
the authority under paragraph (c)(2) of
this section;

(4) A list of all persons and entities
identified in §537.1(a) and §537.1(c)(1)
of this chapter:

(i) If the amendment involves a
change in person(s) having a direct or
indirect financial interest in the
management contract or having
management responsibility for the
management contract, a list of such
person(s) and either:

(A) The information required under
§537.1(b)(1) of this chapter for class II
gaming contracts or §537.1(b)(1)(i) of
this chapter for class III gaming
contracts; or

(B) The dates on which the
information was previously submitted;

(ii) [Reserved]

(5) If applicable, a justification,
consistent with the provisions of
§531.1(h) of this chapter, for a term
limit in excess of five (5) years, but not
exceeding seven (7) years; and

(6) If applicable, a justification,
consistent with the provisions of
§531.1(i) of this chapter, for a
management fee in excess of thirty (30)
percent, but not exceeding forty (40)
percent.

(d)(1) The Chairman shall approve or
disapprove an amendment within thirty
(30) days from receipt of a complete
submission if the amendment does not
require a background investigation
under part 537 of this chapter, unless
the Chairman notifies the parties in
writing of the need for an extension of
up to thirty (30) days.

(2) The Chairman shall approve or
disapprove an amendment as soon as
practicable but no later than 180 days
from receipt of a complete submission if
the amendment requires a background

investigation under part 537 of this
chapter;

(3) A party may appeal the
Chairman’s approval or disapproval of
an amendment under part 539 of this
chapter. If the Chairman does not
approve or disapprove an amendment
within the timelines of paragraph (d)(1)
or (d)(2) of this section, the amendment
shall be deemed disapproved and a
party shall have thirty (30) days to
appeal the decision under part 539 of
this chapter.

(e)(1) The Chairman may approve an
amendment to a management contract if
the amendment meets the submission
requirements of paragraph (c) of this
section. Failure to comply with the
submission requirements of paragraph
(c) of this section may result in the
Chairman’s disapproval of an
amendment.

(2) The Chairman shall disapprove an
amendment of a management contract
for class II gaming if he or she
determines that the conditions
contained in § 533.6(b) of this chapter
apply.

(3) The Chairman may disapprove an
amendment of a management contract
for class III gaming if he or she
determines that the conditions
contained in § 533.6(c) of this chapter
apply.

(f) Amendments that have not been
approved by the Chairman in
accordance with the requirements of
this part are void.

m 20. Revise § 535.3 to read as follows:

§535.3 Post-approval noncompliance.

If the Chairman learns of any action
or condition that violates the standards
contained in parts 531, 533, 535, or 537
of this chapter, the Chairman may
require modifications of, or may void, a
management contract or amendment
approved by the Chairman under such
sections, after providing the parties an
opportunity for a hearing before the
Chairman and a subsequent appeal to
the Commission as set forth in part 577
of this chapter. The Chairman will
initiate modification or void
proceedings by serving the parties,
specifying the grounds for the
modification or void. The parties will
have thirty (30) days to request a
hearing or respond with objections.
Within thirty (30) days of receiving a
request for a hearing, the Chairman will
hold a hearing and receive oral
presentations and written submissions.
The Chairman will make a decision on
the basis of the developed record and
notify the parties of the decision and of
their right to appeal.
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PART 537—BACKGROUND
INVESTIGATIONS FOR PERSONS OR
ENTITIES WITH A FINANCIAL
INTEREST IN, OR HAVING
MANAGEMENT RESPONSIBILITY FOR,
A MANAGEMENT CONTRACT

m 21. The authority citation to part 537
continues to read as follows:

Authority: 25 U.S.C. 81, 2706(b)(10),
2710(d)(9), 2711.

m 22. Revise § 537.1 to read as follows:

§537.1 Applications for approval.

(a) For each management contract for
class II gaming, the Chairman shall
conduct or cause to be conducted a
background investigation of:

(1) Each person with management
responsibility for a management
contract;

(2) Each person who is a director of
a corporation that is a party to a
management contract;

(3) The ten (10) persons who have the
greatest direct or indirect financial
interest in a management contract;

(4) Any entity with a financial interest
in a management contract (in the case of
institutional investors, the Chairman
may exercise discretion and reduce the
scope of the information to be furnished
and the background investigation to be
conducted); and

(5) Any other person with a direct or
indirect financial interest in a
management contract otherwise
designated by the Commission.

(b) For each natural person identified
in paragraph (a) of this section, the
management contractor shall provide to
the Commission the following
information:

(1) Required information. (i) Full
name, other names used (oral or
written), social security number(s), birth
date, place of birth, citizenship, and
gender;

(ii) A current photograph, driver’s
license number, and a list of all
languages spoken or written;

(iii) Business and employment
positions held, and business and
residence addresses currently and for
the previous ten (10) years; the city,
state and country of residence from age
eighteen (18) to the present;

(iv) The names and current addresses
of at least three (3) personal references,
including one personal reference who
was acquainted with the person at each
different residence location for the past
five (5) years;

(v) Current business and residence
telephone numbers;

(vi) A description of any existing and
previous business relationships with
Indian tribes, including ownership
interests in those businesses;

(vii) A description of any existing and
previous business relationships with the
gaming industry generally, including
ownership interests in those businesses;

(viii) The name and address of any
licensing or regulatory agency with
which the person has filed an
application for a license or permit
relating to gaming, whether or not such
license or permit was granted;

(ix) For each gaming offense and for
each felony for which there is an
ongoing prosecution or a conviction, the
name and address of the court involved,
the charge, and the dates of the charge
and of the disposition;

(x) For each misdemeanor conviction
or ongoing misdemeanor prosecution
(excluding minor traffic violations)
within ten (10) years of the date of the
application, the name and address of the
court involved, and the dates of the
prosecution and the disposition;

(xi) A complete financial statement
showing all sources of income for the
previous three (3) years, and assets,
liabilities, and net worth as of the date
of the submission; and

(xii) For each criminal charge
(excluding minor traffic charges)
regardless of whether or not it resulted
in a conviction, if such criminal charge
is within 10 years of the date of the
application and is not otherwise listed
pursuant to paragraphs (b)(1)(ix) or
(b)(1)(x) of this section, the name and
address of the court involved, the
criminal charge, and the dates of the
charge and the disposition.

(2) Fingerprints. The management
contractor shall arrange with an
appropriate federal, state, or tribal law
enforcement authority to supply the
Commission with a completed form FD-
258, Applicant Fingerprint Card,
(provided by the Commission), for each
person for whom background
information is provided under this
section.

(3) Responses to Questions. Each
person with a direct or indirect financial
interest in a management contract or
management responsibility for a
management contract shall respond
within thirty (30) days to written or oral
questions propounded by the Chairman.

(4) Privacy notice. In compliance with
the Privacy Act of 1974, each person
required to submit information under
this section shall sign and submit the
following statement:

Solicitation of the information in this
section is authorized by 25 U.S.C. 2701 et
seq. The purpose of the requested
information is to determine the suitability of
individuals with a financial interest in, or
having management responsibility for, a
management contract. The information will
be used by the National Indian Gaming

Commission members and staff and Indian
tribal officials who have need for the
information in the performance of their
official duties. The information may be
disclosed to appropriate federal, tribal, state,
or foreign law enforcement and regulatory
agencies in connection with a background
investigation or when relevant to civil,
criminal or regulatory investigations or
prosecutions or investigations of activities
while associated with a gaming operation.
Failure to consent to the disclosures
indicated in this statement will mean that the
Chairman of the National Indian Gaming
Commission will be unable to approve the
contract in which the person has a financial
interest or management responsibility.

The disclosure of a person’s Social
Security Number (SSN) is voluntary.
However, failure to supply a SSN may result
in errors in processing the information
provided.

(5) Notice regarding false statements.
Each person required to submit
information under this section shall sign
and submit the following statement:

A false statement knowingly and willfully
provided in any of the information pursuant
to this section may be grounds for not
approving the contract in which I have a
financial interest or management
responsibility, or for disapproving or voiding
such contract after it is approved by the
Chairman of the National Indian Gaming
Commission. Also, I may be punished by fine
or imprisonment (U.S. Code, title 18, section
1001).

(c) For each entity identified in
paragraph (a)(4) of this section, the
management contractor shall provide to
the Commission the following
information:

(1) List of individuals. (i) Each of the
ten (10) largest beneficiaries and the
trustees when the entity is a trust;

(ii) Each of the ten (10) largest
partners when the entity is a
partnership;

(iii) Each person who is a director or
who is one of the ten (10) largest holders
of the issued and outstanding stock
alone or in combination with another
stockholder who is a spouse, parent,
child or sibling when the entity is a
corporation; and

(iv) For any other type of entity, the
ten (10) largest owners of that entity
alone or in combination with any other
owner who is a spouse, parent, child or
sibling and any person with
management responsibility for that
entity.

(2) Required information. (i) The
information required in paragraph
(b)(1)(i) of this section for each
individual identified in paragraph (c)(1)
of this section;

(ii) Copies of documents establishing
the existence of the entity, such as the
partnership agreement, the trust
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agreement, or the articles of
incorporation;

(iii) Copies of documents designating
the person who is charged with acting
on behalf of the entity;

(iv) Copies of bylaws or other
documents that provide the day-to-day
operating rules for the organization;

(v) A description of any existing and
previous business relationships with
Indian tribes, including ownership
interests in those businesses;

(vi) A description of any existing and
previous business relationships with the
gaming industry generally, including
ownership interest in those businesses;

(vii) The name and address of any
licensing or regulatory agency with
which the entity has filed an application
for a license or permit relating to
gaming, whether or not such license or
permit was granted;

(viii) For each gaming offense and for
each felony for which there is an
ongoing prosecution or a conviction, the
name and address of the court involved,
the charge, and the dates of the charge
and disposition;

(ix) For each misdemeanor conviction
or ongoing misdemeanor prosecution
within ten (10) years of the date of the
application, the name and address of the
court involved, and the dates of the
prosecution and disposition;

(x) Complete financial statements for
the previous three (3) fiscal years; and

(xi) For each criminal charge
(excluding minor traffic charges)
whether or not there is a conviction, if
such criminal charge is within 10 years
of the date of the application and is not
otherwise listed pursuant to paragraph
(c)(1)(viii) or (c)(1)(ix) of this section,
the criminal charge, the name and
address of the court involved and the
dates of the charge and disposition.

(3) Responses to questions. Each
entity with a direct or indirect financial
interest in a management contract shall
respond within thirty (30) days to
written or oral questions propounded by
the Chairman.

(4) Notice regarding false statements.
Each entity required to submit
information under this section shall sign
and submit the following statement:

A false statement knowingly and willfully
provided in any of the information pursuant
to this section may be grounds for not
approving the contract in which we have a
financial interest, or for disapproving or
voiding such contract after it is approved by
the Chairman of the National Indian Gaming
Commission. Also, we may be punished by
fine or imprisonment (U.S. Code, title 18,
section 1001).

m 23. Revise §537.3 to read as follows:

§537.3 Fees for background
investigations.

(a) A management contractor shall
pay to the Commission or the
contractor(s) designated by the
Commission the cost of all background
investigations conducted under this
part.

(b) The management contractor shall
post a bond, letter of credit, or deposit
with the Commission to cover the cost
of the background investigations as
follows:

(1) Management contractor (party to
the contract)—$25,000

(2) Each individual and entity with a
financial interest in the contract—
$10,000

(c) The management contractor shall
be billed for the costs of the
investigation as it proceeds; the
investigation shall be suspended if the
unpaid costs exceed the amount of the
bond, letter of credit, or deposit
available.

(1) An investigation will be
terminated if any bills remain unpaid
for more than thirty (30) days.

(2) A terminated investigation will
preclude the Chairman from making the
necessary determinations and result in a
disapproval of a management contract.

(d) The bond, letter of credit or
deposit will be returned to the
management contractor when all bills
have been paid and the investigations
have been completed or terminated.

PART 539—APPEALS

m 24. The authority citation for part 539
continues to read as follows:

Authority: 25 U.S.C. 81, 2706(b)(10),
2710(d)(9), 2711.

m 25. Revise § 539.1 to read as follows:

§539.1 Scope of this part.

This part applies to appeals from the
Chairman’s decision to approve or
disapprove a management contract or
amendment under this subchapter,
except that appeals from the Chairman’s
decision to require modifications of or
to void a management contract or
amendment subsequent to his or her
initial approval are addressed in § 535.3
and part 577 of this chapter.

m 26. Revise §539.2 toread as follows:

§539.2 Appeals.

A party may appeal the Chairman’s
approval or disapproval of a
management contract or amendment
under parts 533 or 535 of this chapter
to the Commission. Such an appeal
shall be filed with the Commission
within thirty (30) days after the
Chairman serves his or her

determination pursuant to part 519 of
this chapter. Failure to file an appeal
within the time provided by this section
shall result in a waiver of the
opportunity for an appeal. At the time
of filing, an appeal under this section
shall specify the reasons why the party
believes the Chairman’s determination
to be erroneous, and shall include
supporting documentation, if any.
Within thirty (30) days after receipt of
the appeal, the Commission shall render
a decision unless the appellant elects to
provide the Commission additional
time, not to exceed an additional thirty
(30) days, to render a decision. In the
absence of a decision within the time
provided, the Chairman’s decision shall
constitute a final decision of the
Commission.

PART 556—BACKGROUND
INVESTIGATIONS FOR PRIMARY
MANAGEMENT OFFICIALS AND KEY
EMPLOYEES

m 27. The authority citation for part 556
continues to read as follows:

Authority: 25 U.S.C. 2706, 2710, 2712.
m 28. Revise § 556.2 to read as follows:

§556.2 Privacy notice.

(a) A tribe shall place the following
notice on the application form for a key
employee or a primary management
official before that form is filled out by
an applicant:

In compliance with the Privacy Act of
1974, the following information is provided:
Solicitation of the information on this form
is authorized by 25 U.S.C. 2701 et seq. The
purpose of the requested information is to
determine the eligibility of individuals to be
granted a gaming license. The information
will be used by the Tribal gaming regulatory
authorities and by the National Indian
Gaming Commission members and staff who
have need for the information in the
performance of their official duties. The
information may be disclosed to appropriate
Federal, Tribal, State, local, or foreign law
enforcement and regulatory agencies when
relevant to civil, criminal or regulatory
investigations or prosecutions or when
pursuant to a requirement by a tribe or the
National Indian Gaming Commission in
connection with the issuance, denial, or
revocation of a gaming license, or
investigations of activities while associated
with a tribe or a gaming operation. Failure to
consent to the disclosures indicated in this
notice will result in a tribe’s being unable to
license you for a primary management
official or key employee position.

The disclosure of your Social Security
Number (SSN) is voluntary. However,
failure to supply a SSN may result in
errors in processing your application.

(b) A tribe shall notify in writing
existing key employees and primary
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management officials that they shall
either:

(1) Complete a new application form
that contains a Privacy Act notice; or

(2) Sign a statement that contains the
Privacy Act notice and consent to the
routine uses described in that notice.

(c) All tribal gaming ordinances and
ordinance amendments that have been
approved by the Chairman prior to the
effective date of this section and that
reference this notice do not need to be
amended to comply with this section.
All future ordinance submissions,
however, must comply.

(d) All license application forms used
180 days after the effective date of this
section shall contain notices in
compliance with this section.

m 29. Revise § 556.3 to read as follows:

§556.3 Notice regarding false statements.
(a) A tribe shall place the following
notice on the application form for a key

employee or a primary management
official before that form is filled out by
an applicant:

A false statement on any part of your
license application may be grounds for
denying a license or the suspension or
revocation of a license. Also, you may be
punished by fine or imprisonment (U.S.
Code, title 18, section 1001).

(b) A tribe shall notify in writing
existing key employees and primary
management officials that they shall
either:

(1) Complete a new application form
that contains a notice regarding false
statements; or

(2) Sign a statement that contains the
notice regarding false statements.

(c) All tribal gaming ordinances and
ordinance amendments that have been
approved by the Chairman prior to the
effective date of this section and that
reference this notice do not need to be
amended to comply with this section.
All future ordinance submissions,
however, must comply.

(d) All license application forms used
180 days after the effective date of this
section shall contain notices in
compliance with this section.

PART 558—GAMING LICENSES FOR
KEY EMPLOYEES AND PRIMARY
MANAGEMENT OFFICIALS

m 30. The authority citation for part 558
continues to read as follows:

Authority: 25 U.S.C. 2706, 2710, 2712.
m 31. Revise § 558.2 to read as follows:
§558.2 Eligibility determination for
granting a gaming license.

(a) An authorized tribal official shall

review a person’s prior activities,
criminal record, if any, and reputation,

habits and associations to make a
finding concerning the eligibility of a
key employee or a primary management
official for granting of a gaming license.
If the authorized tribal official, in
applying the standards adopted in a
tribal ordinance, determines that
licensing of the person poses a threat to
the public interest or to the effective
regulation of gaming, or creates or
enhances the dangers of unsuitable,
unfair, or illegal practices and methods
and activities in the conduct of gaming,
an authorizing tribal official shall not
license that person in a key employee or
primary management official position.

(b) All tribal gaming ordinances and
ordinance amendments that have been
approved by the Chairman prior to the
effective date of this section and that
reference this section do not need to be
amended to comply with this section.
All future ordinance submissions,
however, must comply.

PART 571—MONITORING AND
INVESTIGATIONS

m 32. The authority citation for part 571
continues to read as follows:

Authority: 25 U.S.C. 2706(b), 2710(b)(2)(C),
2715, 2716.

m 33. Revise § 571.12 to read as follows:

§571.12 Audit standards.

(a) Each tribe shall prepare
comparative financial statements
covering all financial activities of each
class II and class III gaming operation on
the tribe’s Indian lands for each fiscal
year.

(b) A tribe shall engage an
independent certified public accountant
to provide an annual audit of the
financial statements of each class II and
class III gaming operation on the tribe’s
Indian lands for each fiscal year. The
independent certified public accountant
must be licensed by a state board of
accountancy. Financial statements
prepared by the certified public
accountant shall conform to generally
accepted accounting principles and the
annual audit shall conform to generally
accepted auditing standards.

(c) If a gaming operation has gross
gaming revenues of less than $2,000,000
during the prior fiscal year, the annual
audit requirement of paragraph (b) of
this section is satisfied if:

(1) The independent certified public
accountant completes a review of the
financial statements conforming to the
statements on standards for accounting
and review services of the gaming
operation; and

(2) Unless waived in writing by the
Commission, the gaming operation’s

financial statements for the three
previous years were sent to the
Commission in accordance with
§571.13.

(d) If a gaming operation has multiple
gaming places, facilities or locations on
the tribe’s Indian lands, the annual
audit requirement of paragraph (b) of
this section is satisfied if:

(1) The tribe chooses to consolidate
the financial statements of the gaming
places, facilities or locations;

(2) The independent certified public
accountant completes an audit
conforming to generally accepted
auditing standards of the consolidated
financial statements;

(3) The consolidated financial
statements include consolidating
schedules for each gaming place,
facility, or location;

(4) Unless waived in writing by the
Commission, the gaming operation’s
financial statements for the three
previous years, whether or not
consolidated, were sent to the
Commission in accordance with
§571.13; and

(5) The independent certified public
accountant expresses an opinion on the
consolidated financial statement as a
whole and subjects the accompanying
financial information to the auditing
procedures applicable to the audit of
consolidated financial statements.

(e) If there are multiple gaming
operations on a tribe’s Indian lands and
each operation has gross gaming
revenues of less than $2,000,000 during
the prior fiscal year, the annual audit
requirement of paragraph (b) of this
section is satisfied if:

(1) The tribe chooses to consolidate
the financial statements of the gaming
operations;

(2) The consolidated financial
statements include consolidating
schedules for each operation;

(3) The independent certified public
accountant completes a review of the
consolidated schedules conforming to
the statements on standards for
accounting and review services for each
gaming facility or location;

(4) Unless waived in writing by the
Commission, the gaming operations’
financial statements for the three
previous years, whether or not
consolidated, were sent to the
Commission in accordance with
§571.13; and

(5) The independent certified public
accountant expresses an opinion on the
consolidated financial statements as a
whole and subjects the accompanying
financial information to the auditing
procedures applicable to the audit of
consolidated financial statements.

m 34. Revise §571.13 to read as follows:
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§571.13 Copies of audit reports.

(a) Each tribe shall prepare and
submit to the Commission two paper
copies or one electronic copy of the
financial statements and audits required
by §571.12, together with management
letter(s), and other documented auditor
communications and/or reports as a
result of the audit setting forth the
results of each fiscal year. The
submission must be sent to the
Commission within 120 days after the
end of each fiscal year of the gaming
operation.

(b) If a gaming operation changes its
fiscal year, the tribe shall prepare and
submit to the Commission two paper
copies or one electronic copy of the
financial statements, reports, and audits
required by §571.12, together with
management letter(s), setting forth the
results of the stub period from the end
of the previous fiscal year to the
beginning of the new fiscal year. The
submission must be sent to the
Commission within 120 days after the
end of the stub period, or a tribe may
incorporate the financial results of the
stub period in the financial statements
for the new business year.

(c) When gaming ceases to operate
and the tribal gaming regulatory
authority has terminated the facility
license required by § 559.6, the tribe
shall prepare and submit to the
Commission two paper copies or one
electronic copy of the financial
statements, reports, and audits required
by §571.12, together with management
letter(s), setting forth the results
covering the period since the period
covered by the previous financial
statements. The submission must be
sent to the Commission within 120 days
after the cessation of gaming activity or
upon completion of the tribe’s fiscal
year.

m 35. Revise §571.14 to read as follows:

§571.14 Relationship of financial
statements to fee assessment reports.

A tribe shall reconcile its Commission
fee assessment reports, submitted under
25 CFR part 514, with its audited or
reviewed financial statements for each
location and make available such
reconciliation upon request by the
Commission’s authorized
representative.

PART 573—ENFORCEMENT
m 36. The authority citation for part 573

continues to read as follows:

Authority: 25 U.S.C. 2703 (4), 2705(a)(1),
2706, 2713, 2715, 2719.

m 37. Add new paragraph (a)(13) to
§573.6 to read as follows:

§573.6 Order of temporary closure.
(a] EE
(13) A gaming facility operates on
Indian lands not eligible for gaming
under the Indian Gaming Regulatory
Act.

* * * * *

Philip N. Hogen,

Chairman.

Norman H. DesRosiers,

Vice Chairman.

[FR Doc. E9—17121 Filed 7-24—09; 8:45 am]
BILLING CODE 7565-01-P

POSTAL REGULATORY COMMISSION

39 CFR Part 3020

[Docket Nos. MC2009-27 and CP2009-37;
Order No. 231]

Priority Mail Contract

AGENCY: Postal Regulatory Commission.
ACTION: Final rule.

SUMMARY: The Commission is adding
Priority Mail Contract 11 to the
Competitive Product List. This action is
consistent with changes in a recent law
governing postal operations.
Republication of the lists of market
dominant and competitive products is
also consistent with new requirements
in the law.

DATES: Effective July 27, 2009 and is
applicable beginning July 1, 2009.

FOR FURTHER INFORMATION CONTACT:
Stephen L. Sharfman, General Counsel,
202-789-6824 or
stephen.sharfman@prc.gov.

SUPPLEMENTARY INFORMATION: Regu]atory
History, 74 FR 30179 (June 24, 2009).

I. Background

II. Comments

III. Commission Analysis
IV. Ordering Paragraphs

I. Background

The Postal Service seeks to add a new
product identified as Priority Mail
Contract 11 to the Competitive Product
List. For the reasons discussed below,
the Commission approves the Request.

On June 11, 2009, the Postal Service
filed a notice, pursuant to 39 U.S.C.
3632(b)(3) and 39 CFR 3015.5,
announcing that it has entered into an
additional contract (Priority Mail
Contract 11), which it attempts to
classify within the previously proposed
Priority Mail Contract Group product.?
In support, the Postal Service filed the

1Notice of Establishment of Rates and Class Not
of General Applicability (Priority Mail Contract 11),
June 11, 2009 (Notice).

proposed contract and referenced
Governors’ Decision 09-6 filed in
Docket No. MC2009-25. Id. at 1. The
Notice has been assigned Docket No.
CP2009-37.

In response to Order No. 222,2 and in
accordance with 39 U.S.C. 3642 and 39
CFR 3020 subpart B, the Postal Service
filed a formal request to add Priority
Mail Contract 11 to the Competitive
Product List as a separate product.? The
Postal Service asserts that the Priority
Mail Contract 11 product is a
competitive product “not of general
applicability”” within the meaning of 39
U.S.C. 3632(b)(3). This Request has been
assigned Docket No. MC2009-27.

In support of its Notice and Request,
the Postal Service filed the following
materials: (1) A redacted version of the
contract which, among other things,
provides that the contract will expire 3
years from the effective date, which is
proposed to be the day that the
Commission issues all regulatory
approvals; 4 (2) requested changes in the
Mail Classification Schedule product
list; 5 (3) a Statement of Supporting
Justification as required by 39 CFR
3020.32; 6 and (4) certification of
compliance with 39 U.S.C. 3633(a).”

In the Statement of Supporting
Justification, Mary Prince Anderson,
Acting Manager, Sales and
Communications, Expedited Shipping,
asserts that the service to be provided
under the contract will cover its
attributable costs, make a positive
contribution to coverage of institutional
costs, and will increase contribution
toward the requisite 5.5 percent of the
Postal Service’s total institutional costs.
Request, Attachment B, at 1. W. Ashley
Lyons, Manager, Corporate Financial
Planning, Finance Department, certifies
that the contract complies with 39
U.S.C. 3633(a). Notice, Attachment B.

The Postal Service filed much of the
supporting materials, including the
unredacted contract, under seal. In its
Notice, the Postal Service maintains that
the contract and related financial
information, including the customer’s
name and the accompanying analyses
that provide prices, terms, conditions,
and financial projections, should remain
confidential. Notice at 2—3.

2PRC Order No. 222, Notice and Order
Concerning Filing of Priority Mail Contract 11
Negotiated Service Agreement, June 17, 2009 (Order
No. 222).

3Request of the United States Postal Service to
Add Priority Mail Contract 11 to Competitive
Product List, June 23, 2009 (Request).

4 Attachment A to the Notice.

5 Attachment A to the Request.

6 Attachment B to the Request.

7 Attachment B to the Notice.
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In Order No. 222, the Commission
gave notice of the two dockets,
requested supplemental information,
appointed a public representative, and
provided the public with an opportunity
to comment.8 On June 22, 2009,
Chairman’s Information Request No. 1
was filed.® On June 23, 2009, the Postal
Service filed the supplemental
information requested.1® The Postal
Service filed its response to the
Chairman’s Information Request on June
26, 2009.11

II. Comments

Comments were filed by the Public
Representative.'? No comments were
submitted by other interested parties.
The Public Representative states that the
Postal Service’s filing complies with
applicable Commission rules of practice
and procedure, and concludes that the
Priority Mail Contract 11 agreement
comports with the requirements of title
39 and is appropriately classified as
competitive. Id. at 3.

The Public Representative believes
that the Postal Service has provided
adequate justification for maintaining
confidentiality in this case. Id. at 2-3.
He indicates that the contractual
provisions are mutually beneficial to the
parties and the general public. Id. at 4.

III. Commission Analysis

The Commission has reviewed the
Notice, the Request, the contract, the
financial analysis provided under seal
that accompanies it, the Postal Service’s
responses to Chairman’s Information
Request No. 1, the Postal Service’s
response to the Commission’s request
for supplemental information, and the
comments filed by the Public
Representative.

Statutory requirements. The
Commission’s statutory responsibilities
in this instance entail assigning Priority
Mail Contract 11 to either the Market
Dominant Product List or to the
Competitive Product List. 39 U.S.C.
3642. As part of this responsibility, the
Commission also reviews the proposal
for compliance with the Postal
Accountability and Enhancement Act

8Q0rder No. 222 at 1-4.

9 Chairman’s Information Request No. 1 and
Notice of Filing of Question Under Seal, June 22,
2009. A portion of the Chairman’s Information
Request was filed under seal.

10Response of the United States Postal Service to
Commission’s Request for Supplemental
Information in Order No. 222, June 23, 2009.

11Response to Chairman’s Information Request
No. 1, Question 2 and Notice of Filing Responses
to Questions 1 and 3 Under Seal, June 26, 2009.

12 Public Representative Comments in Response
to United States Postal Service Notice of
Establishment of Rates and Class Not of General
Applicability (Priority Mail Contract 11), June 26,
2009 (Public Representative Comments).

(PAEA) requirements. This includes, for
proposed competitive products, a
review of the provisions applicable to
rates for competitive products. 39 U.S.C.
3633.

Product list assignment. In
determining whether to assign Priority
Mail Contract 11 as a product to the
Market Dominant Product List or the
Competitive Product List, the
Commission must consider whether

the Postal Service exercises sufficient market
power that it can effectively set the price of
such product substantially above costs, raise
prices significantly, decrease quality, or
decrease output, without risk of losing a
significant level of business to other firms
offering similar products.

3642(b)(1). If so, the product will be
categorized as market dominant. The
competitive category of products shall
consist of all other products.

The Commission is further required to
consider the availability and nature of
enterprises in the private sector engaged
in the delivery of the product, the views
of those who use the product, and the
likely impact on small business
concerns. 39 U.S.C. 3642(b)(3).

The Postal Service asserts that its
bargaining position is constrained by
the existence of other shippers who can
provide similar services, thus
precluding it from taking unilateral
action to increase prices without the
risk of losing volume to private
companies. Request, Attachment B,
para. (d). The Postal Service also
contends that it may not decrease
quality or output without risking the
loss of business to competitors that offer
similar expedited delivery services. Id.
It further states that the contract partner
supports the addition of the contract to
the Competitive Product List to
effectuate the negotiated contractual
terms. Id. at para. (g). Finally, the Postal
Service states that the market for
expedited delivery services is highly
competitive and requires a substantial
infrastructure to support a national
network. It indicates that large carriers
serve this market. Accordingly, the
Postal Service states that it is unaware
of any small business concerns that
could offer comparable service for this
customer. Id. at para. (h).

No commenter opposes the proposed
classification of Priority Mail Contract
11 as competitive. Having considered
the statutory requirements and the
support offered by the Postal Service,
the Commission finds that Priority Mail
Contract 11 is appropriately classified as
a competitive product and should be
added to the Competitive Product List.

Cost considerations. The Postal
Service presents a financial analysis
showing that Priority Mail Contract 11

results in cost savings while ensuring
that the contract covers its attributable
costs, does not result in subsidization of
competitive products by market
dominant products, and increases
contribution from competitive products.
Order No. 222 and Chairman’s
Information Request No. 1 sought
additional support and justification for
particular cost saving elements. The
Postal Service’s responses did not
persuade the Commission that certain
cost savings elements were appropriate
here.

Accordingly, the Commission’s
analysis of the proposed contract is
based on alternative cost estimates of
certain mail functions. The Commission
employed this analysis to determine
whether changed cost inputs would
materially affect the contract’s financial
analysis.13 The Commission concludes
that the changed inputs do not have a
material effect on the underlying
financial analysis of the contract.

Based on the data submitted and the
Commission’s alternative analysis, the
Commission finds that Priority Mail
Contract 11 should cover its attributable
costs (39 U.S.C. 3633(a)(2)), should not
lead to the subsidization of competitive
products by market dominant products
(39 U.S.C. 3633(a)(1)), and should have
a positive effect on competitive
products’ contribution to institutional
costs (39 U.S.C. 3633(a)(3)). Thus, an
initial review of proposed Priority Mail
Contract 11 indicates that it comports
with the provisions applicable to rates
for competitive products.

The electronic files submitted in
support of the Notice did not include all
supporting data. Future requests must
provide all electronic files showing
calculations in support of the financial
models associated with the request. A
failure to provide such information may
delay resolution of requests in the
future.

Other considerations. The Postal
Service shall promptly notify the
Commission of the scheduled
termination date of the agreement. If the
agreement terminates earlier than
anticipated, the Postal Service shall
inform the Commission prior to the new
termination date. The Commission will
then remove the product from the Mail
Classification Schedule at the earliest
possible opportunity.

In conclusion, the Commission
approves Priority Mail Contract 11 as a
new product. The revision to the
Competitive Product List is shown

13 The Commission’s analysis is set forth in
Library Reference PRC-CP2009-37-NP-LR-1,
which, because it contains confidential information,
is being filed under seal.
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below the signature of this order and is
effective upon issuance of this order.

IV. Ordering Paragraphs

It is ordered:

1. Priority Mail Contract 11 (MC2009-
27 and CP2009-37) is added to the
Competitive Product List as a new
product under Negotiated Service
Agreements, Domestic.

2. The Postal Service shall notify the
Commission of the scheduled
termination date and update the
Commission if the termination date
occurs prior to that date, as discussed in
this order.

3. The Secretary shall arrange for the
publication of this order in the Federal
Register.

List of Subjects in 39 CFR Part 3020

Administrative practice and
procedure; Postal Service.

Issued: July 1, 2009.

By the Commission.
Judith M. Grady,
Acting Secretary.

m For the reasons stated in the preamble,
under the authority at 39 U.S.C. 503, the
Postal Service Commission amends 39
CFR part 3020 as follows:

PART 3020—PRODUCT LISTS

m 1. The authority citation for part 3020
continues to read as follows:

Authority: 39 U.S.C. 503; 3622; 3631;
3642; 3682.

m 2. Revise Appendix A to Subpart A of
Part 3020—Mail Classification to read as
follows:

Appendix A to Subpart A of Part
3020—Mail Classification Schedule

Part A—Market Dominant Products
1000 Market Dominant Product List
First-Class Mail
Single-Piece Letters/Postcards
Bulk Letters/Postcards
Flats
Parcels
Outbound Single-Piece First-Class Mail
International
Inbound Single-Piece First-Class Mail
International
Standard Mail (Regular and Nonprofit)
High Density and Saturation Letters
High Density and Saturation Flats/Parcels
Carrier Route
Letters
Flats
Not Flat-Machinables (NFMs)/Parcels
Periodicals
Within County Periodicals
Outside County Periodicals
Package Services
Single-Piece Parcel Post
Inbound Surface Parcel Post (at UPU rates)
Bound Printed Matter Flats
Bound Printed Matter Parcels

Media Mail/Library Mail
Special Services
Ancillary Services
International Ancillary Services
Address List Services
Caller Service
Change-of-Address Credit Card
Authentication
Confirm
International Reply Coupon Service
International Business Reply Mail Service
Money Orders
Post Office Box Service
Negotiated Service Agreements
HSBC North America Holdings Inc.
Negotiated Service Agreement
Bookspan Negotiated Service Agreement
Bank of America Corporation Negotiated
Service Agreement
The Bradford Group Negotiated Service
Agreement
Inbound International
Canada Post—United States Postal Service
Contractual Bilateral Agreement for
Inbound Market Dominant Services
Market Dominant Product Descriptions
First-Class Mail
[Reserved for Class Description]
Single-Piece Letters/Postcards
[Reserved for Product Description]
Bulk Letters/Postcards
[Reserved for Product Description]
Flats
[Reserved for Product Description]
Parcels
[Reserved for Product Description]
Outbound Single-Piece First-Class Mail
International
[Reserved for Product Description]
Inbound Single-Piece First-Class Mail
International
[Reserved for Product Description]
Standard Mail (Regular and Nonprofit)
[Reserved for Class Description]
High Density and Saturation Letters
[Reserved for Product Description]
High Density and Saturation Flats/Parcels
[Reserved for Product Description]
Carrier Route
[Reserved for Product Description]
Letters
[Reserved for Product Description]
Flats
[Reserved for Product Description]
Not Flat-Machinables (NFMs)/Parcels
[Reserved for Product Description]
Periodicals
[Reserved for Class Description]
Within County Periodicals
[Reserved for Product Description]
Outside County Periodicals
[Reserved for Product Description]
Package Services
[Reserved for Class Description]
Single-Piece Parcel Post
[Reserved for Product Description]
Inbound Surface Parcel Post (at UPU rates)
[Reserved for Product Description]
Bound Printed Matter Flats
[Reserved for Product Description]
Bound Printed Matter Parcels
[Reserved for Product Description]
Media Mail/Library Mail
[Reserved for Product Description]
Special Services
[Reserved for Class Description]

Ancillary Services
[Reserved for Product Description]
Address Correction Service
[Reserved for Product Description]
Applications and Mailing Permits
[Reserved for Product Description]
Business Reply Mail
[Reserved for Product Description]
Bulk Parcel Return Service
[Reserved for Product Description]
Certified Mail
[Reserved for Product Description]
Certificate of Mailing
[Reserved for Product Description]
Collect on Delivery
[Reserved for Product Description]
Delivery Confirmation
[Reserved for Product Description]
Insurance
[Reserved for Product Description]
Merchandise Return Service
[Reserved for Product Description]
Parcel Airlift (PAL)
[Reserved for Product Description]
Registered Mail
[Reserved for Product Description]
Return Receipt
[Reserved for Product Description]
Return Receipt for Merchandise
[Reserved for Product Description]
Restricted Delivery
[Reserved for Product Description]
Shipper-Paid Forwarding
[Reserved for Product Description]
Signature Confirmation
[Reserved for Product Description]
Special Handling
[Reserved for Product Description]
Stamped Envelopes
[Reserved for Product Description]
Stamped Cards
[Reserved for Product Description]
Premium Stamped Stationery
[Reserved for Product Description]
Premium Stamped Cards
[Reserved for Product Description]
International Ancillary Services
[Reserved for Product Description]
International Certificate of Mailing
[Reserved for Product Description]
International Registered Mail
[Reserved for Product Description]
International Return Receipt
[Reserved for Product Description]
International Restricted Delivery
[Reserved for Product Description]
Address List Services
[Reserved for Product Description]
Caller Service
[Reserved for Product Description]
Change-of-Address Credit Card
Authentication
[Reserved for Product Description]
Confirm
[Reserved for Product Description]
International Reply Coupon Service
[Reserved for Product Description]

International Business Reply Mail Service

[Reserved for Product Description]
Money Orders

[Reserved for Product Description]
Post Office Box Service

[Reserved for Product Description]

Negotiated Service Agreements
[Reserved for Class Description]

HSBC North America Holdings Inc.
Negotiated Service Agreement
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[Reserved for Product Description]
Bookspan Negotiated Service Agreement
[Reserved for Product Description]

Bank of America Corporation Negotiated
Service Agreement

The Bradford Group Negotiated Service
Agreement

Part B—Competitive Products
Competitive Product List
Express Mail

Express Mail

Outbound International Expedited Services

Inbound International Expedited Services

Inbound International Expedited Services 1
(CP2008-7)

Inbound International Expedited Services 2
(MC2009-10 and CP2009-12)

Priority Mail

Priority Mail

Outbound Priority Mail International

Inbound Air Parcel Post

Royal Mail Group Inbound Air Parcel Post
Agreement

Parcel Select
Parcel Return Service
International

International Priority Airlift (IPA)

International Surface Airlift (ISAL)

International Direct Sacks—M-Bags

Global Customized Shipping Services

Inbound Surface Parcel Post (at non-UPU
rates)

Canada Post—United States Postal Service
Contractual Bilateral Agreement for
Inbound Competitive Services (MC2009—
8 and CP2009-9)

International Money Transfer Service

International Ancillary Services

Special Services
Premium Forwarding Service
Negotiated Service Agreements

Domestic

Express Mail Contract 1 (MC2008-5)

Express Mail Contract 2 (MC2009-3 and
CP2009-4)

Express Mail Contract 3 (MC2009-15 and
CP2009-21)

Express Mail & Priority Mail Contract 1
(MC2009-6 and CP2009-7)

Express Mail & Priority Mail Contract 2
(MC2009-12 and CP2009-14)

Express Mail & Priority Mail Contract 3
(MC2009-13 and CP2009-17)

Express Mail & Priority Mail Contract 4
(MC2009-17 and CP2009-24)

Express Mail & Priority Mail Contract 5
(MC2009-18 and CP2009-25)

Parcel Return Service Contract 1 (MC2009—
1 and CP2009-2)

Priority Mail Gontract 1 (MC2008-8 and
CP2008-26)

Priority Mail Contract 2 (MC2009-2 and
CP2009-3)

Priority Mail Contract 3 (MC2009—4 and
CP2009-5)

Priority Mail Contract 4 (MC2009-5 and
CP2009-6)

Priority Mail Contract 5 (MC2009-21 and
CP2009-26)

Priority Mail Contract 6 (MC2009-25 and
CP2009-30)

Priority Mail Contract 7 (MC2009-25 and
CP2009-31)

Priority Mail Contract 8 (MC2009-25 and
CP2009-32)

Priority Mail Contract 9 (MC2009-25 and
CP2009-33)

Priority Mail Contract 10 (MC2009-25 and
CP2009-34)
Priority Mail Contract 11 (MC2009-27 and
CP2009-37)
Outbound International
Global Direct Contracts (MC2009-9,
CP2009-10, and CP2009-11)
Global Expedited Package Services (GEPS)
Contracts
GEPS 1 (CP2008-5, CP2008-11, CP2008—
12, and CP2008-13, CP2008-18,
CP2008-19, CP2008-20, CP2008-21,
CP2008-22, CP2008-23, and CP2008-24)
Global Plus Contracts
Global Plus 1 (CP2008-9 and CP2008-10)
Global Plus 2 (MC2008-7, CP2008—16 and
CP2008-17)
Inbound International
Inbound Direct Entry Contracts With
Foreign Postal Administrations
(MC2008-6, CP2008-14 and CP2008-15)
International Business Reply Service
Competitive Contract 1 (MC2009-14 and
CP2009-20)
Competitive Product Descriptions
Express Mail
[Reserved for Group Description]
Express Mail
[Reserved for Product Description]
Outbound International Expedited Services
[Reserved for Product Description]
Inbound International Expedited Services
[Reserved for Product Description]
Priority
[Reserved for Product Description]
Priority Mail
[Reserved for Product Description]
Outbound Priority Mail International
[Reserved for Product Description]
Inbound Air Parcel Post
[Reserved for Product Description]
Parcel Select
[Reserved for Group Description]
Parcel Return Service
[Reserved for Group Description]
International
[Reserved for Group Description]
International Priority Airlift (IPA)
[Reserved for Product Description]
International Surface Airlift (ISAL)
[Reserved for Product Description]
International Direct Sacks—M-Bags
[Reserved for Product Description]
Global Customized Shipping Services
[Reserved for Product Description]
International Money Transfer Service
[Reserved for Product Description]
Inbound Surface Parcel Post (at non-UPU
rates)
[Reserved for Product Description]
International Ancillary Services
[Reserved for Product Description]
International Certificate of Mailing
[Reserved for Product Description]
International Registered Mail
[Reserved for Product Description]
International Return Receipt
[Reserved for Product Description]
International Restricted Delivery
[Reserved for Product Description]
International Insurance
[Reserved for Product Description]
Negotiated Service Agreements
[Reserved for Group Description]
Domestic
[Reserved for Product Description]

Outbound International
[Reserved for Group Description]
Part C—Glossary of Terms and Conditions
[Reserved]
Part D—Country Price Lists for International
Mail
[Reserved]

[FR Doc. E9-17842 Filed 7—24—09; 8:45 am]
BILLING CODE 7710-FW-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300

[EPA-HQ-SFUND-2009-0501; FRL—8934-2]

National Oil and Hazardous Substance;
Pollution Contingency Plan; National
Priorities List

AGENCY: Environmental Protection
Agency.

ACTION: Direct Final Notice of Deletion
of the Southern California Edison,
Visalia Pole Yard Superfund Site from
the National Priorities List.

SUMMARY: The Environmental Protection
Agency (EPA) Region IX, is publishing
a Direct Final Notice of Deletion for the
Southern California Edison (SCE),
Visalia Pole Yard Superfund Site (Site)
located in northeastern Visalia, Tulare
County, California, from the National
Priorities List (NPL). The NPL,
promulgated pursuant to Section 105 of
the Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) of 1980, as amended, is
an appendix of the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP). This direct
final deletion is being published by EPA
with the concurrence of the State of
California, through the Department of
Toxic Substance Control (DTSC),
because EPA has determined that all
appropriate response actions under
CERCLA, other than operation,
maintenance, and five-year reviews,
have been completed. However, this
deletion does not preclude future
actions under Superfund.

DATES: This direct final deletion is
effective September 25, 2009 unless
EPA receives adverse comments by
August 26, 2009. If adverse comment(s)
are received, EPA will publish a timely
withdrawal of the Direct Final Deletion
in the Federal Register informing the
public that the deletion will not take
effect.

ADDRESSES: Submit your comments,
identified by Docket ID no. EPA-HQ-
SFUND-2009-0501 by one of the
following methods:
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e http://www.regulations.gov. Follow
online instructions for submitting
comments.

e E-mail: lane.jackie@epa.gov.

e Fax:(415) 947-3528.

e Mail: Jackie Lane, Community
Involvement Coordinator, U.S. EPA
Region IX (SFD 6-3), 75 Hawthorne
Street, San Francisco, California 94105.

e Phone: (415) 972—-3236.

e Hand delivery: U.S. EPA Region IX
(SFD 6-3), 75 Hawthorne Street, San
Francisco, California 94105. Deliveries
are only accepted during regular office
days and hours of operation (Monday
through Friday, 8 a.m. to 5 p.m.).
Special arrangements will need to be
made with EPA staff for deliveries of
boxed information.

Instructions: Direct your comments to
Docket ID no. EPA-HQ-SFUND-2009—
0501 EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information

whose disclosure is restricted by statute.

Do not submit information that you
consider to be CBI, or otherwise
protected, through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which
means that EPA will not know your
identity or contact information unless it
is provided in the body of your
comment. If you send an e-mail
comment directly to EPA, without going
through http://www.regulations.gov,
your e-mail address will be
automatically captured and included as
part of the publicly available docket on
the Internet. EPA recommends that all
submittals include your name and other
contact information (i.e., e-mail and/or
physical address and phone number).
Please note that electronic file
submittals should be free of any
physical defects and computer viruses
and avoid the use of special characters
and any form of encryption. If technical
difficulties prevent EPA from reading
your comment and cannot contact you
for clarification, EPA may not be able to
consider your comment.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index; however,
some information is not publicly
available (e.g., CBI or other information
restricted by disclosure statute). Certain
other materials, such as copyrighted
materials, will be publicly available
only in hard copy. All other publicly
available docket materials are available

either electronically http://

www.regulations.gov or hard copy at the

Site Information repositories below:

U.S. EPA Superfund Records Center, 95
Hawthorne Street, San Francisco,
California 94105-3901, (415) 536—
2000.

Tulare County Public Library, 200 West
Oak Street, Visalia, CA 93291, (818)
952-0603.

FOR FURTHER INFORMATION CONTACT:

Charnjit Bhullar, Remedial Project

Manager, U.S. EPA Region IX (SFD 7-

3), 75 Hawthorne Street, San Francisco,

California 94105, (415) 972—3960.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. Introduction

II. NPL Deletion Criteria
III. Deletion Procedures
IV. Basis for Site Deletion
V. Deletion Action

I. Introduction

EPA Region IX is publishing this
Direct Final Notice of Deletion of the
Southern California Edison, Visalia Pole
Yard Superfund Site (EPA ID No.
CAD980816466), hereinafter VPY or
Site, from the National Priorities List
(NPL). The NPL constitutes Appendix B
of 40 CFR part 300, which is the Oil and
Hazardous Substances Pollution
Contingency Plan (NCP), which EPA
promulgated pursuant to section 105 of
the Comprehensive Environmental
Response, Compensation and Liability
Act (CERCLA) of 1980, as amended.
EPA maintains the NPL as the list of
sites that appear to present a significant
risk to public health, welfare, or the
environment. Sites on the NPL may be
the subject of remedial actions financed
by the Hazardous Substance Superfund
(Fund). As described in 300.425(e)(3) of
the NCP, sites deleted from the NPL
remain eligible for Fund-financed
remedial actions if conditions at a
deleted site or new information warrant
such action.

Because EPA considers this action to
be noncontroversial and routine, this
action will be effective September 25,
2009 unless EPA receives adverse
comments by August 26, 2009. Along
with this direct final Notice of Deletion,
EPA is co-publishing a Notice of Intent
to Delete in the ‘“Proposed Rules”
section of the Federal Register. If
adverse comments are received within
the 30-day public comment period on
this deletion action, EPA will publish a
timely withdrawal of this direct final
Notice of Deletion before the effective
date of the deletion, and the deletion
will not take effect. EPA will, as
appropriate, prepare a response to
comments and continue with the

deletion process on the basis of the
Notice of Intent to Delete and the
comments already received. There will
be no additional opportunity to
comment.

Section II of this document explains
the criteria for deleting sites from the
NPL; Section III discusses the
procedures that EPA is using for this
action; Section IV discusses how the
Southern California Edison, Visalia Pole
Yard Superfund Site meets the NPL
deletion criteria; and Section V
discusses EPA’s action to delete the Site
from the NPL.

II. NPL Deletion Criteria

The NCP establishes the criteria that
EPA uses to delete sites from the NPL.
In accordance with 40 CFR 300.425(e),
sites may be deleted from the NPL
where no further response is
appropriate. In making such a
determination pursuant to 40 CFR
300.425(e), EPA will consider, in
consultation with the state, whether any
of the following criteria have been met:

(1) Responsible parties or other
parties have implemented all
appropriate response actions required;

(2) All appropriate response under
CERCLA has been implemented, and no
further response action by responsible
parties is appropriate; or

(3) The remedial investigation has
shown that the release poses no
significant threat to public health or the
environment and, therefore, taking of
remedial measures is not appropriate.

Pursuant to CERCLA section 121(c)
and the NCP, EPA conducts five-year
reviews to ensure the continued
protectiveness of remedial actions
where hazardous substances, pollutants,
or contaminants remain at a site above
levels that allow for unlimited use and
unrestricted exposure. EPA conducts
such five-year reviews even if a site is
deleted from the NPL. EPA may initiate
further action to ensure continued
protectiveness at a deleted site if new
information becomes available that
indicates it is appropriate. Whenever
there is a significant release from a site
deleted from the NPL, the deleted site
may be restored to the NPL without
application of the hazard ranking
system.

II1. Deletion Procedures

The following procedures were
followed for deletion of this Site:

(1) The EPA consulted with the State
of California’s Department of Toxic
Substances Control (DTSC) prior to
developing this Direct Final Notice of
Deletion and Notice of Intent to Delete
being co-published in the “Proposed
Rules” section of the Federal Register.
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(2) EPA provided DTSC 30 working
days for its review and comment of this
Notice and the Notice of Intent to Delete
and, following its review, DTSC concurs
with the deletion of the Site from the
NPL.

(3) Concurrently with the publication
of this Direct Final Notice of Deletion,

a notice of availability of the parallel
Notice of Intent to Delete is being
published in a major local newspaper,
the Visalia Times-Delta. The newspaper
notice announces the 30-day public
comment period concerning the Notice
of Intent to Delete the Site from the
NPL.

(4) The EPA has placed copies of
supporting documents for the proposed
site deletion in the Deletion Docket and
made these documents available for
public inspection and copying at the
Site Information Repositories identified
above.

(5) If adverse comments are received
within the 30-day public comment
period on this deletion action, EPA will
publish a timely notice of withdrawal of
this Direct Final Notice of Deletion
before its effective date and it will not
take effect; otherwise, EPA will prepare
a response to comments and continue
with the deletion process on the basis of
the Notice of Intent to Delete and the
comments it has already received.

Deletion of a site from the NPL does
not itself create, alter, or revoke any
individual’s rights or obligations.
Deletion of a site from the NPL does not
in any way alter EPA’s right to take
enforcement actions, as appropriate.
The NPL is designed primarily for
informational purposes and to assist
EPA management. Section 300.425(e)(3)
of the NCP states that the deletion of a
site from the NPL does not preclude
eligibility for future response actions,
should future conditions warrant such
actions.

1V. Basis for Site Deletion

The following information provides
EPA’s basis for deleting the Site from
the NPL:

Site Background and History

The VPY Site is located at 432 North
Ben Maddox Way in northeastern
Visalia, Tulare County, California. The
Site is bounded on the north by East
Goshen Avenue, and on the west by
North Ben Maddox Way. Visalia is
located approximately midway between
Fresno and Bakersfield in the Central
Valley of California and is a growing
metropolitan area with a population of
approximately 110,000. Agriculture is
the dominant industry in the region and
walnuts, olives, and citrus are the
primary crops.

The geologic strata underlying the
VPY are composed of alluvial-fan
deposits from the Kaweah River and its
distributaries. The three
hydrostratigraphic units beneath the site
include: A shallow aquifer (30 to 50 feet
bgs; dewatered since the 1980s), a
shallow aquitard (50 to 75 feet bgs), an
intermediate aquifer (75 to 100 feet bgs),
an intermediate aquitard (100 to 125 feet
bgs), and a deep aquifer (125 to about
180 feet bgs). Both aquitards generally
consist of silty sand and clay materials,
whereas the aquifers are composed
primarily of fine-grained and coarse-
grained sands. When saturated, the
shallow aquitard restricts vertical
groundwater movement. Aquifer testing
of the intermediate hydrostratigraphic
unit indicated a transmissivity of
approximately 50,000 gallons per day
per foot (gpd/ft). Short-term pumping
from the deeper aquifer affects
hydrostatic water elevation levels in the
intermediate aquifer.

From 1925 to 1980, the Southern
California Edison Company operated a
fabrication yard to produce wooden
poles for use in the distribution of
electricity throughout the utility’s
service territory. Western red cedar trees
were logged and transported to the yard,
debarked, sized, shaped, and chemically
preserved to resist attack from fungi and
insects. The chemical preservation
treatment process consisted of
immersion of the wooden poles in
heated tanks of preservative fluid. The
treatment system consisted of two
above-grade dip tanks, one in-ground
full treatment tank, a fluid heating
system, hot and cold fluid storage tanks,
and underground product transfer lines.
SCE primarily used creosote to treat its
utility poles. However, in 1968, SCE
began using pentachlorophenol (PCP),
since PCP treated poles looked
‘““cleaner” and were felt to be more
suitable for use in an urban
environment. A solution of
pentachlorophenol and diesel
(petroleum hydrocarbons) was
substituted as the preservative for the
wood preservation process, which
contained low levels of dioxin and furan
byproduct impurities of the PCP
manufacturing process.

During the service life of the VPY,
significant volumes of chemical
preservatives were released into
subsurface soils and groundwater.
Groundwater contamination was first
discovered in an on-site well in 1966.
Hydrogeologic investigations were
conducted between 1966 and 1975 to
determine the nature and extent of
contamination.

The types of chemicals found at the
VPY include creosote compounds, PCP,

and its associated impurities including
octachlorodibenzo-P-dioxin. The
sources of chemical release of creosote
and PCP were primarily leakage from
piping between the storage tanks and
treatment tanks and cracks in the
treatment tanks.

In 1989, the VPY was added to the
Federal Superfund National Priorities
List (NPL) (54 FR 13296) by the United
States Environmental Protection Agency
(USEPA).

Cleanup activities were first initiated
in 1975, with the installation of
extraction wells to remove
contaminated groundwater and
discharge to publicly owned treatment
works (POTW). This action was
followed by construction of the slurry
wall in 1976-77, to prevent further
downgradient migration of Wood
Treating Chemicals (WTCs) in
groundwater. In 1981, all treating
facilities were demolished and
approximately 2,300 cubic yards of
contaminated soil were removed and
disposed of into an off-site Class 1
disposal facility. Additionally, an on-
site water treatment plant (WTP)
consisting of filtration and adsorption
system was built in 1985 and was
successful in removing the chemicals of
concern (COC) from the treated
groundwater. The WTP was modified
with additional filtration and gravity
separation in 1987, which optimized
plant performance by minimizing
hazardous waste generation. The WTP
pumped, treated, and discharged an
average of 0.36 million gallons per day
between 1985 and 1997. In 1997 the
construction and operation of the
Visalia Steam Remediation Project
(VSRP) began and the volume of water
treated increased to approximately 0.5
million gallons per day. The treated
effluent was now discharged to Mill
Creek under a National Pollutant
Discharge Elimination System (NPDES)
permit.

Currently there are no specific
redevelopment plans for the Site. The
City of Visalia has purchased all of the
surrounding property formerly owned
by SCE and has indicated an interest in
purchasing the subject property (Site)
after it is deleted from the NPL. It is
understood the City would expand their
current General Services operations to
include the Site.

Remedial Investigation (RI)/Feasibility
Study (FS)

In 1987, SCE and the State signed an
agreement requiring the utility to
perform a study to determine the nature
and extent of site contamination and to
recommend alternatives for final
cleanup action.
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The Remedial Investigation (RI)
(Geraghty & Miller, 1992a) found a
distribution of wood treating chemicals
(WTGCs) in both the vadose zone and
saturated zone at the VPY. Additionally,
at that time, a non-aqueous phase diesel
hydrocarbon plume covered a
horizontal area approximately 2.1 acres
in size and extended vertically to
approximately 125 feet below ground
surface (bgs).

WTCs in the vadose zone and were
found to be concentrated near points of
release from immersion tanks and
piping. Horizontal-radial dispersion of
WTCs is believed to have occurred in
the shallow vadose zones by capillary
action of fine grained soils and
transported laterally from the source
area occurred during times when the
vadose zone was saturated. Historical
water table elevation levels were about
30 feet bgs and are currently measured
at approximately 80 feet bgs. Depression
of the regional water table elevation
level initially occurred during the state-
wide drought of the 1980’s, and
continues to decline from increased
regional groundwater pumping for
residential, agricultural, and industrial
uses.

The Feasibility Study (FS) (Geraghty
& Miller, 1992b) recommended
enhanced in-situ biodegradation (EISB)
in addition to continuing the pump-and-
treat system as the recommended
remedial action alternative.

Selected Remedy

The remedial action objectives for the
site are:

e Prevent the migration of pole
treating chemicals, present in
unsaturated soil, to groundwater;

e Prevent occupational exposure to
soil with constituent concentrations
exceeding health-based concentrations;

e Prevent residential and
occupational exposure to groundwater
with chemical concentrations above
remediation goals; and

¢ Prevent dermal occupational
exposure to groundwater with chemical
concentrations above remediation goals.

The State approved a Remedial
Action Plan (RAP) in 1994 and EPA
signed a Record of Decision (ROD) on
June 10, 1994. The major components of
the selected remedy described in the
ROD include: In-situ bioremediation,
pilot test of steam remediation, property
access restrictions, and deed
restrictions. The goals of the remedy are
to remediate soils to industrial/
commercial use levels and to remediate
groundwater to drinking water
standards. The contaminants of concern
for both soil and groundwater are
Pentachloropenol (PCP),
Benzo(a)Pyrene, and TCDDcgy.

Response Actions

In 1997, before implementing the
remedy, the Visalia Steam Remediation
Project (VSRP), a pilot study approved
by DTSC and concurred by EPA, was
initiated which used steam injection
technique called Dynamic Underground
Stripping (DUS) to mobilize chemicals
of concern (COCs). The pilot study
operated in two phases between May
1997 and June 2000. Phase 1 operations
focused on the intermediate aquifer,
with injection and extraction wells

screened between 80 and 100 feet bgs.
Phase 2 operations began in November
1998 and included steam injection and
extraction below the intermediate
aquitard, with injection wells screened
between 125 and 145 feet bgs. Phase 2
operations continued until the COC
removal rate precipitously dropped in
June 2000.

Following cessation of the VSRP, an
enhanced biological degradation system
was installed and operated (SCE, 2001)
to augment existing physical processes
that were initiated by DUS and to
encourage natural biological processes
to flourish. This system was in
operation from June 2000 until March
2004 and included vadose zone
bioventing and saturated zone
biosparging coupled with continued
groundwater pump-and-treat operation.
Construction completion of the
enhanced biological degradation system
was documented in the 2001
Preliminary Close Out Report (PCOR).

A post-remediation surface soil
investigation was conducted at the Site
in November 2004. Results for
tetrachlorodibenzo-p-dioxin (TCDD)
were detected at slightly above Site
cleanup standard at four locations. As a
result, and following recommendations
of the 2005 Five-Year Review,
contaminated surface soils between zero
and ten feet below grade were removed
in July 2006 and remaining soils were
verified with confirmatory sampling to
be below ROD cleanup standards.

Cleanup Goals

The cleanup goals from the ROD are
the following:

; Ground water
Soil (mg/kg) (uglL)
PetanchlorophenOl (PCP) ........ociiiiiieee ettt sttt h bbbt e et e e bt eanenreeanes 17 1
Benzo(a)Pyrene ................... 0.39 0.2
TODDiqy «essesseeesseesseeseesseessseesseess e ss e ss et s e8RS s 8 sE8 SRR R Rt 0.001 30

The QA/QC program used throughout
the design, construction, and operation
of the remediation systems was outlined
in a DTSC and EPA approved Quality
Assurance Project Plan (QAPP). This
program enabled EPA to determine that
all analytical results reported were
accurate and adequate and ensure
satisfactory execution of the remedial
action requirements consistent with the
ROD.

Duplicate soil and groundwater
samples were collected in accordance
with the QAPP. Matrix spike, duplicate,
and blank samples were analyzed by the
laboratory, and the resulting data were
provided to DTSC and EPA. The QA/QC

program was also used for the quarterly
groundwater monitoring program and
cleanup standard attainment
demonstration period.

During VSRP operations, the various
forms of WTC removal or destruction
were documented through continuous
monitoring systems and regular volume
measurements. These included:

¢ Non-aqueous Phase Product
recovery

e Vapor-phase removal

e Liquid-phase removal

Non-aqueous Phase product was
recovered from both dissolved air
flotation and oil-water separation
methods and transferred to storage tanks
where the volume measurements were

made. Vapor-phase recovery was
measured as both total hydrocarbons
and CO: equivalents of oxidized
hydrocarbons via continuous emissions
analyzer systems. Liquid phase removal
was measured through a total organic
carbon analyzer.

Quarterly groundwater monitoring
was conducted from 1985 through June
2007 within, and outside the boundaries
of the area subjected to steam
remediation operations. Monitoring of
extraction wells within and on the edge
of the WTC plume was used as a tool
to assess the success of WTC removal.
Monitoring of offsite wells was
conducted to ensure WTCs were not
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escaping the groundwater extraction
system.

Groundwater monitoring data from
June 2004 through June 2007 were used
to verify that all ROD groundwater
cleanup standards had been met.

The Remedial Action Completion
Report (SCE, 2008) documented that the
post-remediation groundwater
monitoring and soil removal actions
performed met the ROD cleanup
standards for soil and groundwater.

The Final Close Out Report (FCOR)
was signed on May 19, 2009.

Operation and Maintenance

A “Covenant to Restrict Use of
Property, Environmental Restriction”,
between Southern California Edison and
the Department of Toxic Substances
Control (DTSC), was recorded in Tulare
County, California on May 23, 2007.
This Covenant satisfies the ROD
requirement for property access
restrictions and a deed restriction. The
Covenant outlines use restrictions (as
well as Site operation and maintenance
(O&M) activities). As remedial action
objectives are based on industrial
cleanup standards, prohibited Site uses
include: Residences, human hospitals,
schools, and day care centers for
children. Prohibited activities include:
Soil disturbance greater than ten feet
bgs, and the installation of water wells
for any purpose. The Covenant requires
the Site owner to conduct an annual
inspection of the property and prepare
an Annual Inspection Report, describing
how all of the site restrictions are being
complied with. The Annual Report must
certify that the property is being used in
a manner consistent with the Covenant,
and must be submitted to DTSC by June
15th of each year.

Five-Year Review

A statutory Five-Year Review was
completed in September 2005 (DTSC/
USEPA, 2005), pursuant to EPA’s
Comprehensive Five-Year Review
Guidance (OSWER No. 9355.7-03B-P,
June 2001). The Five-Year Review
concluded that remedial actions taken at
the Site were protective of human
health and the environment in the short
term, and institutional controls were
needed in order to ensure long term
human health protectiveness. A
“Covenant to Restrict Use of Property,
Environmental Restriction”, between
SCE and DTSC, was recorded in Tulare
County, California on May 23, 2007.

The Five-Year Review also
recommended an evaluation of
contaminated surface soil; soils which
were later removed and any remaining
soils were verified with confirmatory
sampling to be below the cleanup

standards prescribed in the ROD. The
next Five-Year Review will be
completed by September 2010.

Community Relations Activities

Community involvement activities
included the development of a
Community Relations Plan (CRP), prior
to initiation of the RI/FS activities. The
CRP included development of a
community profile and a list of key local
contacts. The community profile
indicated the surrounding area was
mainly businesses which had little
interest in the site cleanup activities.
Notification of the issuance of the Draft
ROD was made and copies of the Draft
ROD were made publicly available at
the local public library, DTSC and
USEPA Region IX Superfund Records
Center. A Public Notice was also placed
in the local newspaper. A Public
Meeting was held in Visalia, California
on October 13, 1993, to provide
information on the proposed cleanup.
There were no members of the public in
attendance at the meeting. A meeting
was also held with members of the
Visalia City Council, to apprise them of
the proposed site cleanup activities. The
Council members were supportive of the
proposed cleanup actions and deletion
of this site from the NPL.

Notification to the public of the
initiation and completion of the 2005
Five-Year Review was made through a
Public Notice in the Visalia Times-Delta
newspaper. A copy of the completed
Five-Year Review was placed in the
Tulare County Library, USEPA Region
IX Superfund Records Center.

Public participation activities for this
Site have been satisfied as required in
CERCLA 113(k) and Section 117. All
documents and information which EPA
relied on or considered in
recommending this deletion are
available for the public to review at the
information repositories identified
above.

Determination That the Site Meets the
Criteria for Deletion From the NCP

This site meets all the site completion
requirements specified in OSWER
Directive 9320.2—09—A-P, Close Out
Procedures for National Priorities List
Sites. Specifically, that the following
actions specified in the ROD have been
implemented: (1) SCE applied an
aggressive steam remediation
technology to remove COCs in Site soils
and groundwater beneath the site; (2) a
post-remediation soil investigation
verified meeting soil cleanup standards
prescribed in the ROD; (3) groundwater
has been monitored on a site-wide basis,
and the monitoring results from June
2004 through June 2007 show that

cleanup standards specified in the ROD
have been met, and; (4) a Land Use
Covenant between DTSC and SCE has
been recorded with Tulare County that
restricts site uses and activities.

The NCP specifies that EPA may
delete a site from the NPL if “all
appropriate Fund-financed response
under CERCLA has been implemented,
and no further response action by
responsible parties is appropriate.” 40
CFR 300.425(e)(1)(ii). EPA, with the
concurrence from the State of California,
DTSC, believes that this criterion for
deletion has been met. Consequently,
EPA is deleting this Site from the NPL.
Documents supporting this action are
available in the Site repositories.

V. Deletion Action

The EPA, with concurrence of the
State of California, DTSC, has
determined that all appropriate
response actions under CERCLA, other
than operation, maintenance,
monitoring and five-year reviews have
been completed. Therefore, EPA is
deleting the Site from the NPL.

Because EPA considers this action to
be noncontroversial and routine, EPA is
taking it without prior publication. This
action will be effective September 25,
2009 unless EPA receives adverse
comments by August 26, 2009. If
adverse comments are received within
the 30-day public comment period, EPA
will publish a timely withdrawal of this
direct final notice of deletion before its
effective date of deletion, and it will not
take effect; otherwise, EPA will prepare
a response to comments and continue
with the deletion process on the basis of
the notice of intent to delete and the
comments already received. There will
be no additional opportunity to
comment.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
substances, Hazardous waste,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Dated: July 15, 2009.
Laura Yoshii,
Acting Regional Administrator, Region IX.
m For the reasons set out in this

document, 40 CFR part 300 is amended
as follows:

PART 300—[AMENDED]
m 1. The authority citation for part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,
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1991 Comp., p. 351; E.O. 12580, 52 FR 2923;
3 CFR, 1987 Comp., p. 193.

Appendix B to Part 300 [Amended]

m 2. Table 1 of Appendix B to part 300
is amended by removing “Southern
California Edison Co. (Visalia) Visalia,
CA.”

[FR Doc. E9—17562 Filed 7—24—09; 8:45 am)]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1

[MD Docket No. 08-65; FCC 09-38]

Assessment and Collection of
Regulatory Fees for Fiscal Year 2008

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, pursuant to
section 9(b)(3) of the Communications
Act, we eliminate two international
regulatory fee categories from our
Schedule of Regulatory Fees—
International Public Fixed and
International High Frequency (HF)
Broadcast Stations.

DATES: Effective August 18, 2009, which
is 90 days from the date of notification
to Congress pursuant to section 9(b)(3)
of the Communications Act.

FOR FURTHER INFORMATION CONTACT:
Daniel Daly, Office of Managing Director
at (202) 418-1832.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Order,
MD Docket 08-65, FCC 09-38, adopted
on May 11, 2009 and released on May
14, 2009. The full text of this document
is available on the Commission’s
Internet site at http://www.fcc.gov. It is
also available for inspection and
copying during regular business hours
in the FCC Reference Center (Room CY—
A257), 445 12th St., SW., Washington,
DC 20554. The full text of this
document also may be purchased from
the Commission’s duplication
contractor, Best Copy and Printing Inc.,
Portals II, 445 12th St., SW., Room CY-
B402, Washington, DC 20554; telephone
(202) 488-5300; fax (202) 488-5563;
e-mail FCC@BCPIWEB.COM. The
Commission will send a copy of this
Order to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

Summary of the Report and Order

1. In our FY 2008 Report and Order,!
we sought comment on eliminating
several categories of services from our
schedule of regulatory fees.2 We
received no comments on these
proposals. For the reasons set forth
below, we eliminate the regulatory fee
categories for International Public Fixed
Radio 3 and International High
Frequency Broadcast Stations.*

2. There is only one licensee in the
International Public Fixed Radio
category. In the FY 2008 Report and
Order we stated that we did not expect
any additional licensees or applications
in this fee category, and that this
category did not generate any regulatory
fee revenue for the Commission in FY
2008.5 As a result, we proposed in our
FY 2008 Report and Order to eliminate
this category from our schedule of
regulatory fees in order to reduce the
administrative burden on the
Commission in assessing this regulatory
fee category.® We received no comments
on this issue. We, therefore, eliminate
this category from the regulatory fee
schedule.

3. There are only 25 licensed stations
in the International High Frequency
Broadcast Stations category. In FY 2008,
two entities made payments in this fee
category totaling $1,720. In the FY 2008
Report and Order we observed that most
of these licensees are tax-exempt
organizations (and exempt from paying
regulatory fees), and as a result, we
proposed to eliminate this category from
our schedule of regulatory fees in order
to reduce the administrative burden on
the Commission.” We did not receive
any comments on this issue. We,
therefore, eliminate this category from
the regulatory fee schedule.

4, Pursuant to section 9(b)(3) of the
Act, we eliminate the International
Public Fixed Radio and International
High Frequency Broadcast Station fee
categories from our schedule of

1 See Assessment and Collection of Regulatory
Fees for Fiscal Year 2008, MD Docket No. 08-65,
Report and Order and Further Notice of Proposed
Rulemaking, 24 FCC Rcd 6389 (2008) (“FY 2008
Report and Order”).

2In this Order, we adopted only the proposals
concerning International Fixed Public Radio and
International High Frequency Broadcast Stations
raised in paragraphs 55 and 56 in the Further
Notice of Proposed Rulemaking in the FY 2008
Report and Order. The remaining outstanding
matters stemming from the August 8, 2008 Further
Notice of Proposed Rulemaking may, however, be
decided at a later time in a separate Report and
Order. See FY 2008 Report and Order.

3 See 47 CFR Part 23.

+See 47 CFR Part 73, Subpart F.

5FY 2008 Report and Order at paragraph 55.

6 FY 2008 Report and Order at paragraph 55.

7FY 2008 Report and Order at paragraph 56.

regulatory fees.® Section 9(b)(4)(B) of the
Act requires us to notify Congress 90
days before the effective date of this rule
change.? In letters dated May 20, 2009,
we provided Congress notification of
this Order. These permitted
amendments to our fee schedule will
become effective on August 18, 2009,
which is 90 days after notification to
Congress, if there is no Congressional
objection.

5. A final regulatory flexibility
certification for the changes adopted in
the Order herein is contained below.
The Commission will send a copy of the
Order, including the final regulatory
flexibility certification, to the Chief
Counsel for Advocacy of the Small
Business Administration.

Final Regulatory Flexibility
Certification

6. The Regulatory Flexibility Act of
1980, as amended (RFA) 10 requires that
a regulatory flexibility analysis be
prepared for rulemaking proceedings,
unless the agency certifies that “the rule
will not have a significant economic
impact on a substantial number of small
entities.” 11 The RFA generally defines
“small entity” as having the same
meaning as the terms ‘““small business,”
“small organization,” and ““small
governmental jurisdiction.” 12 In
addition, the term ““small business” has
the same meaning as the term ““small
business concern” under the Small
Business Act.13 A small business
concern is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (SBA).14

7. As required by the RFA,5 an Initial
Regulatory Flexibility Analysis (IRFA)

847 U.S.C. 159(b)(3).

947 U.S.C. 159(b)(4)(B).

10 The RFA, see 5 U.S.C. 601 et seq. has been
amended by the Contract With America
Advancement Act of 1996, Public Law 104-121,
110 Stat. 847 (1996) (CWAAA). Title II of the
CWAAA is the Small Business Regulatory
Enforcement Fairness Act of 1996 (SBREFA).

115 U.S.C. 605(b).

125 U.S.C. 601(6).

135 U.S.GC. 601(3) (incorporating by reference the
definition of “small business concern” in Small
Business Act, 15 U.S.C. 632). Pursuant to 5 U.S.C.
601(3), the statutory definition of a small business
applies “‘unless an agency, after consultation with
the Office of Advocacy of the Small Business
Administration and after opportunity for public
comment, establishes one or more definitions of
such term which are appropriate to the activities of
the agency and publishes such definition(s) in the
Federal Register.”

14 Small Business Act, 15 U.S.C. 632.

15 See 5 U.S.C. 603. The RFA, see 5 U.S.C. 601—
612, has been amended by the Small Business
Regulatory Enforcement Fairness Act of 1996
(SBREFA), Public Law 104-121, Title II, 110 Stat.
857 (1996).
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was incorporated in the Commission’s
Further Notice of Proposed
Rulemaking.16 The Commission sought
written public comment on the
proposals in the Further Notice of
Proposed Rulemaking, including
comment on the IRFA.

8. In our Further Notice of Proposed
Rulemaking we sought comment on
eliminating several categories of
services from our schedule of regulatory
fees. We received no comments on these
proposals. For the reasons set forth
below, in the Order contained herein,
we eliminate the regulatory fee
categories for International Public Fixed
Radio 17 and International High
Frequency Broadcast Stations.'® There
is only one licensee in the International
Public Fixed Radio category. In the
Further Notice of Proposed Rulemaking
we stated that we did not expect any
additional licensees or applications in
this category, and it did not generate
any regulatory fee revenue for the
Commission in FY 2008.19 Eliminating
this category from our schedule of
regulatory fees will not have not have a
significant economic impact on a
substantial number of small entities. In
the International High Frequency
Broadcast Stations category, there are
only 25 licensed stations. In the Further
Notice of Proposed Rulemaking we
observed that most of these licensees are
tax-exempt organizations that are
exempt from payment of regulatory
fees.20 In FY 2008, two entities made
payments in this fee category; those

payments totaled $1,720. Eliminating
this category from our schedule of
regulatory fees will not have not have a
significant economic impact on a
substantial number of small entities.

9. Certification: Therefore, we certify
that the requirements of this Order will
not have a significant economic impact
on a substantial number of small
entities.

10. Report to Small Business
Administration: The Commission will
send a copy of this Order, including a
copy of the Final Regulatory Flexibility
Certification to the Chief Counsel for
Advocacy of the Small Business
Administration. The Order and Final
Regulatory Flexibility Certification (or
summaries thereof) will also be
published in the Federal Register.

11. Report to Congress: The
Commission will send a copy of this
Final Regulatory Flexibility
Certification, along with this Order, in
a report to Congress pursuant to the
Congressional Review Act, 5 U.S.C.
801(a)(1)(A).

Ordering Clauses

12. Accordingly, it is ordered that,
pursuant to sections 4(i) and (j), 9, and
303(r) of the Communications Act of
1934, as amended, 47 U.S.C. 154(i),
154(j), 159, and 303(r), this Order is
hereby adopted.

13. It is further ordered that Part 1 of
the Commission’s rules are amended as
set forth herein, and these rules shall
become effective 90 days after
Congressional notification.

14. It is further ordered that the
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Order, including the Final
Regulatory Flexibility Certification, to
the Chief Counsel for Advocacy of the
U.S. Small Business Administration.

List of Subjects in 47 CFR Part 1

Administrative practice and
procedure.
Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Rule Changes

m For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 1 to
read as follows:

PART 1—PRACTICE AND
PROCEDURE

m 1. The authority citation for Part 1
continues to read as follows:

Authority: 15 U.S.C. 79 et seq.; 47 U.S.C.
151, 154(i), 154(j), 155, 157, 225, 303(r), and
309.

m 2. Section 1.1156(a) is revised to read
as follows:

§1.1156 Schedule of regulatory fees and
filing locations for International Services.

(a) The following schedule applies for
the listed services:

Fee amount

Address

(1) Space Stations (Geostationary Orbit)
(2) Space Stations (Non-Geostationary Orbit)
3

(3) Earth Stations: Transmit/Receive & Transmit only (per authorization

or registration).

FCC, Space Stations.
FCC, Space Stations.
FCC, Earth Station.

16 See Assessment and Collection of Regulatory
Fees for Fiscal Year 2008, MD Docket No. 08-65,
Report and Order and Further Notice of Proposed

Rulemaking, 24 FCC Rcd 6389 (2008) (“FY 2008
Report and Order”) at Appendix B.
17 See 47 CFR Part 23.

18 See 47 CFR Part 73, Subpart F.
19 FY 2008 Report and Order at paragraph 55.
20 FY 2008 Report and Order at paragraph 56.
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[FR Doc. E9—-17813 Filed 7-24-09; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 09100091344-9056—02]
RIN 0648-XQ51

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Ocean Perch
in the West Yakutat District of the Gulf
of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for Pacific ocean perch by
catcher processors participating in the
limited access or opt-out fisheries that
are subject to sideboard limits
established under the Central Gulf of
Alaska (GOA) Rockfish Pilot Program
(RPP) in the Western Yakutat District of
the GOA. This action is necessary to
prevent exceeding the 2009 sideboard
limits of Pacific ocean perch established
for catcher processors participating in
the limited access or opt-out fisheries in
the Western Regulatory Area of the
GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), July 22, 2009, through 1200
hrs, A.Lt., July 31, 20009.

FOR FURTHER INFORMATION CONTACT:
Steve Whitney, 907-586—7269.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The 2009 Pacific ocean perch
sideboard limit established for catcher
processors participating in the limited
access or opt-out fisheries that are
subject to sideboard limits in the RPP in
the West Yakutat District is 727 metric
tons (mt). The sideboard limit is
established by the final 2009 and 2010
harvest specifications for groundfish of

the GOA (74 FR 7333, February 17,
2009) and as posted as the 2009
Rockfish Program Catcher Processor
Sideboards at
http://alaskafisheries.noaa.gov/
sustainablefisheries/goarat/default.htm.

In accordance with
§679.82(d)(7)(1)(A), the Administrator,
Alaska Region, NMFS (Regional
Administrator) has determined that the
2009 Pacific ocean perch sideboard
limit established for catcher processors
participating in the limited access or
opt-out fisheries in the West Yakutat
District of the GOA has been reached.
The Regional Administrator is
establishing the full sideboard limit as
a directed fishing allowance of 727 mt,
because no other groundfish fisheries
are anticipated that would require a set
aside of Pacific ocean perch as bycatch.
Consequently, pursuant to
§679.82(d)(7)(ii) NMFS is prohibiting
directed fishing for Pacific ocean perch
by vessels subject to the sideboard
sideboard limit established for catcher
processors participating in the limited
access or opt-out fisheries in the West
Yakutat District.

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of Pacific ocean perch
sideboard limit for catcher processors
participating in the limited access or
opt-out fisheries in the Western
Regulatory Area. NMFS was unable to
publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of July 21, 2009.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.82
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: July 22, 2009.
James P. Burgess,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E9—17835 Filed 7—-22—09; 4:15 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 0910091344-9056—02]
RIN 0648-XQ52

Fisheries of the Exclusive Economic
Zone Off Alaska; Pelagic Shelf
Rockfish by Vessels Subject to
Amendment 80 Sideboard Limits in the
Western Regulatory Area of the Gulf of
Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for pelagic shelf rockfish (PSR)
by Amendment 80 vessels subject to
sideboard limits in the Western
Regulatory Area of the Gulf of Alaska
(GOA). This action is necessary to
prevent exceeding the 2009 PSR
sideboard limit established for
Amendment 80 vessels subject to
sideboard limits in the Western
Regulatory Area of the GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), July 22, 2009, until 2400
hrs, A.L.t., December 31, 2009.

FOR FURTHER INFORMATION CONTACT:
Steve Whitney, 907-586—7269.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.
Regulations governing sideboard
protections for GOA groundfish
fisheries appear at subpart B of 50 CFR
part 679.

The 2009 PSR sideboard limit
established for Amendment 80 vessels
subject to sideboard limits in the
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Western Regulatory Area of the GOA is
626 metric tons (mt), as established by
the 2009 and 2010 harvest specifications
for groundfish of the GOA (74 FR 7333,
February 17, 2009) and revisions (74 FR
11041, March 16, 2009).

In accordance with
§679.20(d)(1)(v)(A), the Administrator,
Alaska Region, NMFS (Regional
Administrator), has determined that the
PSR sideboard limit established for
Amendment 80 vessels subject to
sideboard limits in the Western
Regulatory Area of the GOA is sufficient
to support a directed fishing allowance.
Therefore, the Regional Administrator is
establishing a sideboard directed fishing
allowance for PSR as 621 mt in the Gulf
of Alaska. The remaining 5 mt in the
Gulf of Alaska will be set aside as
bycatch to support other anticipated
groundfish fisheries. In accordance with
§679.20(d)(1)(v)(C), the Regional
Administrator finds that this
Amendment 80 sideboard directed
fishing allowance has been reached.

Consequently, NMFS is prohibiting
directed fishing for the 2009 PSR
sideboard limit by Amendment 80
vessels subject to sideboard limits in the
Western Regulatory Area of the GOA.

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would

delay the directed fishing closure of PSR
by Amendment 80 vessels subject to
sideboard limits in the Western
Regulatory Area of the GOA. NMFS was
unable to publish a notice providing
time for public comment because the
most recent, relevant data only became
available as of July 21, 2009.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: July 22, 2009.

James P. Burgess,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E9—17841 Filed 7-22-09; 4:15 pm]
BILLING CODE 3510-22-S



36952

Proposed Rules

Federal Register
Vol. 74, No. 142

Monday, July 27, 2009

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 1207
[Doc. No. AMS-FV-09-0024; FV-09-706]

Potato Research and Promotion Plan;
Assessment Increase

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This rule proposes to amend
the Potato Research and Promotion Plan
(Plan) to increase the assessment rate on
handlers and importers of potatoes from
2.5 cents to 3 cents per hundredweight.
The increase is provided for under the
Plan which is authorized by the Potato
Research and Promotion Act (Act). The
National Potato Promotion Board, which
administers the Plan, recommended this
action to sustain and expand their
promotional, research, advertising and
communications programs.

DATES: Comments must be received by
September 25, 2009.

ADDRESSES: Interested persons are
invited to submit written comments on
the Internet at: http://
www.regulations.gov or to the Research
and Promotion Branch, Fruit and
Vegetable Programs, Agricultural
Marketing Service (AMS), U.S.
Department of Agriculture, Room 0632—
S, Stop 0244, 1400 Independence
Avenue, SW., Washington, DC 20250—
0244; fax: (202) 205-2800. All
comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be made available for public
inspection in the above office during
regular business hours or can be viewed
at http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Deborah Simmons, Marketing
Specialist, Research and Promotion
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., Room 0632, Stop 0244,
Washington, DC 20250-0244; telephone:

(202) 720-9915; or fax: (202) 205-2800;
or email:
Deborah.simmons@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under the Potato Research and
Promotion Plan [7 CFR Part 1207] which
became effective March 9, 1972. The
Plan is authorized under the Potato
Research and Promotion Act [7 U.S.C.
2611-2627].

Executive Order 12866

The Office of Management and Budget
(OMB) has waived the review process
required by Executive Order 12866 for
this action.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. The rule is not intended to have
retroactive effect and will not affect or
preempt any other State or Federal law
authorizing promotion or research
relating to an agricultural commodity.

The Act allows handlers and
importers subject to the Plan to file a
written petition with the Secretary of
Agriculture (Secretary) if they believe
that the Plan, any provision of the Plan,
or any obligation imposed in connection
with the Plan, is not in accordance with
the law. In any petition, the person may
request a modification of the Plan or an
exemption from the Plan. The petitioner
will have the opportunity for a hearing
on the petition. Afterwards, an
Administrative Law Judge (ALJ) will
issue a decision. If the petitioner
disagrees with the ALJ’s ruling, the
petitioner has 30 days to appeal to the
Judicial Officer, who will issue a ruling
on behalf of the Secretary. If the
petitioner disagrees with the Secretary’s
ruling, the petitioner may file, within 20
days, an appeal in the U.S. District
Court for the district where the
petitioner resides or conducts business.

Initial Regulatory Flexibility Act and
Paperwork Reduction Act

In accordance with the Regulatory
Flexibility Act (RFA) [5 U.S.C. 601 et
seq.], the Agricultural Marketing Service
(AMS) has considered the economic
impact of this rule on small entities. The
purpose of the RFA is to fit regulatory
action to scale on businesses subject to
such action so that small businesses will
not be disproportionately burdened.

According to the National Potato
Promotion Board (Board), there are

approximately 1,600 potato growing
operations, 1,143 handlers and 252
importers who are subject to the
provisions of the Plan.

The Small Business Administration
defines, in 13 CFR Part 121, small
agricultural producers as those having
annual receipts of no more than
$750,000 and small agricultural service
firms (handlers and importers) as those
having annual receipts of no more than
$7 million. Under these definitions, the
majority of the handlers, producers and
importers that would be affected by this
rule would be considered small entities.
Producers of less than 5 acres of
potatoes are exempt from this program.
Potato and potato products used for
nonhuman food purposes, other than
seed, are exempt from assessment but
are subject to the disposition of
exempted potatoes provisions of section
1207.515 of the regulations.

Under the current Plan, potato
handlers and importers are required to
pay a mandatory assessment of 2.5 cents
per hundredweight. Handlers may
collect assessments from the producer
or deduct assessments from proceeds
paid to the producer on whose potatoes
the assessments are made. No more than
one assessment shall be made on any
potatoes or potato products. Funds
collected by the board shall be used for
research, development, advertising or
promotion of potatoes and potato
products and such other expenses for
the administration, maintenance and
functioning of the Board as may be
authorized by the Secretary. The
assessment at the current 2.5 cents per
hundredweight generates about $10
million in annual revenues. The 2.5
cents per hundredweight assessment
rate was established in August 2006
when the Plan was amended. The Plan
is administered by the Board under U.S.
Department of Agriculture supervision.

According to the Board, additional
revenue is required in order to sustain
and expand the promotional, research,
advertising and communications
programs. The Board approved the
proposed assessment rate increase at its
March 13, 2009, meeting. This proposed
increase is consistent with section
1207.342(a) of the Plan which states that
funds to cover the Board’s expenses
shall be acquired by the levying of
assessments upon handlers and
importers as designated in regulations
recommended by the Board and issued
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by the Secretary. Such assessments shall
be levied at the rate fixed by the
Secretary which shall not exceed one-
half of one per centum of the immediate
past ten calendar years United States
average price received for potatoes by
growers as reported by the Department
of Agriculture. Currently, section
1207.510 of the Plan states that an
assessment of 2.5 cents per
hundredweight shall be levied on all
potatoes produced within the 50 states
of the United States and an assessment
rate of 2.5 cents per hundredweight
shall be levied on all tablestock potatoes
imported into the United States for
ultimate consumption by humans and
all seed potatoes. An assessment rate of
2.5 cents per hundredweight shall be
levied on the fresh weight equivalents of
imported frozen or processed potatoes
for ultimate consumption by humans.
Further, not more than one such
assessment may be collected on any
potatoes or potato products.

In March 2007, the Board conducted
its most recent ‘“Evaluation of Grower-
Funded Value-Added Activities by the
United States Potato Board.” This study
was completed by Dr. Timothy Richards
and Dr. Paul Patterson of the Morrison
School of Management and
Agribusiness at Arizona State
University. The study presented an
econometric evaluation of the demand
impact of board marketing, public
relations and research activities and a
simulation model that estimates the
return on grower investment in board
programs. The primary objective of this
research was to estimate the long-run
return on grower’s investment in each
board activity, in both domestic and
export marketing.

The U.S. potato market was volatile
over the five year period (CY 2002—CY
2006). According to USDA data, the per
capita consumption of potatoes, of all
forms in the U.S., changed very little
over this period. Grower prices, on the
other hand, were strong in 2001, but fell
through the 2004 marketing season.
High prices may have been due to the
activities of a newly formed potato
industry cooperative comprising some
65% of the U.S. potato supply. In 2001
the board adopted a new business
model for increasing potato
consumption, eschewing traditional
generic advertising programs for retail
partnerships, public relations,
marketing research, product
development and active export
promotion programming. The objective
of this study was to determine the
return on investment to grower funds
invested in board marketing activities.
The relevant markets for U.S. potatoes
are defined as the domestic retail market

(frozen, refrigerated, chips, bagged fresh,
bulk fresh and dehydrated potatoes), the
domestic food service market (skins,
chips, formed products, hash browns,
mashed, frozen, French fries, and whole
potatoes), and export marketing for fresh
(table stock and chipping stock), frozen,
dehydrated and seed potatoes.

Econometric models were used to
estimate the demand impact of board
activities. Five models were created for
this purpose: Domestic Retail, Domestic
Foodservice model, Domestic ‘“Best
Practices” model to estimate the effect
of targeted category management
programs, and two export marketing
models: One for Fresh, Frozen and
Dehydrated potatoes and another for
Seed potatoes. All models are estimated
with data made available from board
records and include retail scanner data,
food service supplier survey data and
USDA export data.

The study found that U.S. potato
growers have received a significantly
positive return on their investment in
USPB activities over the FY-2002—FY—
2006 period covered by the analysis.
The study found that each is highly
effective in increasing potato demand,
although the final return varies widely
among them. On a per dollar of
investment basis the most likely
estimate of the return to the Domestic
Retail program is $4.4743 in long run
grower profit, while the Foodservice
program provides a return of $3.035 per
dollar of investment. Considering the
Best Practices program on its own,
which is part of the Domestic Retail
effort, category management
investments provide incremental
revenue of $1.018 per dollar of program
cost. On the export side, Frozen
Consumer program generates a return of
$1.27, while Frozen Trade activities
return $1.11 and $1.19, respectively,
while Fresh Consumer and Trade
activities yield $10.36 and $6.93 per
dollar. In all cases, these Return on
Investments estimates are at least as
high as growers could earn on
investments elsewhere and, in many
cases, several times greater.

The Board’s Executive Committee
collectively recognized the need to
sustain the momentum of current board
programs, which continue to “Maximize
Return on Grower Investment.”
According to the Board, the board’s
domestic and global market strategies to
increase demand for U.S. Potatoes and
Potato Products have been highly
successful, but industry and economic
conditions have eroded the board’s
ability to fund the future needs of all its
programs. The board’s Executive
Committee proposed the V2 cent
increase in the assessment rate in order

to maintain the value in all programs.
Over the last three fiscal years, however,
several tends have asserted downward
pressure on the board programs
continued ability to sustain the industry
recognized high level of return. Acreage
decreases, produced by right-sizing
supply with demand, and competition
for acres to produce other crops, has
reduced revenues to the board. Higher
costs, driven by worldwide inflation
have increased the expenses of
implementing board programs. The
weakened U.S. dollar, in relation to the
exchange rates of foreign currencies, has
reduced the Board’s purchasing power
in obtaining needed goods and services
to operate international marketing
programs in foreign markets.

Alternatives were also considered by
the Board, which included cutting back
funding of marketing programs,
international programs, and the new
“Potatoes Goodness Unearthed”
campaign. All of the alternatives were
rejected by the Board. The Board
believes that programs should not be
reduced at a time when it’s absolutely
critical that they continue providing
them, that it’s a reasonable cost for
keeping programs going and that the
Board needs to maintain adequate
reserves to handle food safety issues and
other projects. The Board feels the
direction it is going is in line with the
grower’s vision and that the assessment
fee is money well invested. The Board
believes that in order to continue to
fund these and new programs, an
increase in the assessment rate by
cent per hundredweight is needed.

Using the USDA previous 10-year
average potato prices formula in the
Plan, the assessment rate could be
increased to 3.08 cents per
hundredweight. However, it was
determined that the rate would be
increased %2 cent from 2.5 cents to 3
cents per hundredweight and that 2
cent would be easy to understand,
communicate and ultimately to put into
a collection system and at a full year of
collection will deliver enough revenue
to maintain the current programs with
modest expansion. The /2 cent increase
falls within the allowed limits in the
Plan.

Using the 10-year average market
price and average yield values of
potatoes in the U.S., the increase in
assessment rate to 3 cents per
hundredweight will result in an average
cost to growers of $11.93 per acre,
which represents less than one half of
one percent (0.445 percent) of potato
revenue per acre. Calculated at the
current market price for potatoes of
$8.36 per cwt: At the 3 cents per cwt
assessment the total assessment for
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growers would be 0.359 percent of gross
revenue per acre.

All potatoes are assessed the same
assessment rate into the program
regardless of origin—either U.S. grown
or imported as fresh potatoes or potato
products. The same assessments for
domestic production and imports will
be unchanged by the rate increase.

In order to sustain and expand the
promotional, research, and
communication programs, the Board
decided to propose an increase
assessment rate of %2 cent per
hundredweight for a total assessment
rate of 3 cents per hundredweight on all
domestic and imported potatoes and
potato products.

This rule does not impose additional
recordkeeping requirements on handlers
or importers of potatoes. Producers of
fewer than 5 acres of potatoes annually
are exempt.

There are no Federal rules that
duplicate, overlap, or conflict with this
rule.

In accordance with the Office of
Management and Budget (OMB)
regulation [5 CFR Part 1320] which
implements the Paperwork Reduction
Act of 1995 [44 U.S.C. Chapter 35], the
information collection and
recordkeeping requirements that are
imposed by the Plan have been
approved previously under OMB
control number 0581-0093. This rule
does not result in a change to the
information collection and
recordkeeping requirements previously
approved.

We have performed this Initial
Regulatory Flexibility Analysis
regarding the impact of this proposed
amendment to the Plan on small
entities, and we invite comments
concerning potential effects of this
amendment on small businesses.

Background

Under the Plan, which became
effective March 9, 1972, the Board
administers a nationally coordinated
program of research, development,
advertising, and promotion designed to
strengthen potatoes’ competitive
position and expand domestic and
foreign markets for potatoes and potato
products. This program is financed by
assessments on handlers and importers
of potatoes and potato products. The
Plan specifies that handlers are
responsible for collecting and
submitting assessments to the Board,
reporting their handling of potatoes, and
maintaining records necessary to verify
their reporting. Handlers may collect
assessments from producers or deduct
assessments from the proceeds paid to
the producer on whose potatoes the

assessments are made. Importers are
responsible for payment of assessments
to the Board on potatoes imported into
the United States through the U.S.
Customs Service and Border Protection.

Based on the most recent data
available in March 2009 from USDA, the
average price received for potatoes for
the period 1999 to 2008 was $6.74 per
hundredweight. One-half of 1 per
centum of this average price would
allow a maximum assessment rate of
$0.0337 cents per hundredweight. If the
board had elected to use $0.0337 cents
per hundredweight in its fiscal year
2008, when 449.7 million
hundredweight of potatoes were
assessed, the Board would have realized
assessment dollars of $15,155,963 (vs.
$11,243,296 actual collected in FY
2008), an increase in assessment
revenue of $3.9 million.

This rule proposes to increase the
assessment rate by 2 cent per
hundredweight for handlers and
importers. Currently, the assessment
rate is 2.5 cents per hundredweight
levied on potatoes handled within the
50 States of the United States and 2.5
cents per hundredweight on imports of
potatoes and potato products. According
to the Board, in order to sustain and
expand the promotion, research, and
communications programs at present
levels, the Board contends that
additional revenue is required. The
proposed /2 cent per hundredweight
assessment rate increase is estimated to
generate $1 to $1.5 million in new
revenue, depending upon production
levels.

Based on assessments collected for
crop year 2008, about 87 percent of this
production total was from domestic
assessments, with the remainder from
imports. The Board states that the
proposed assessment rate increase
would enable it to expand media
services, educational programs, research
programs, and establish, maintain, and
expand domestic and foreign markets
for potatoes. Some of the additional
revenue, the Board states, would be
used to increase the reserve fund over
a two-year period to provide for
adequate cash flow. Based on the 2008
crop year production figures, the Board
would have received $13,491.955
million in total assessments at the 3
cents per hundredweight assessment
rate on potatoes.

In addition, the Board, whose
members represent all potato producing
states as well as importers, voted to
propose the assessment rate increase at
its March 13, 2009 meeting, which was
open to the public like all other
meetings. The vote to recommend the
assessment increase was 68 in favor and

7 against, of the Board members present
at the meeting. Most of the dissenting
votes concerned the impact the increase
would have on small growers.

This rule would amend the rules and
regulations issued under the Plan,
increasing the assessment rate V2 cent
per hundredweight. The rate would
increase from 2.5 cents to 3 cents per
hundredweight. Handlers and importers
of potatoes and potato products will
each pay 3 cents per hundredweight on
potatoes annually. This proposed
increase is consistent with section
308(e) of the Act that permits changes
in the assessment rate through notice
and comment procedures. Section
1207.342(a) of the Plan states that
assessment rates shall be fixed by the
Secretary in accordance with section
308(e) of the Act. Further, not more than
one assessment may be collected on any
lot of potatoes. The Board is
recommending the proposed assessment
rate increase based on continued
inflation and rising cost expenditures
since the current assessment rate places
budget constraints on promotional,
research, and communications programs
and would result in reducing the
programs in the future.

A 60-day comment period is provided
to allow interested persons to respond
to this proposal. All written comments
received in response to this rule by the
date specified would be considered
prior to finalizing this action.

List of Subjects in 7 CFR Part 1207

Administrative practice and
procedure, Advertising, Consumer
information, Marketing agreements,
Potatoes, Promotion, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, Part 1207, Chapter XI of Title
7 is proposed to be amended as follows:

PART 1207—POTATO RESEARCH
AND PROMOTION PLAN

1. The authority citation for 7 CFR
Part 1207 continues to read as follows:

Authority: 7 U.S.C. 2611-2627 and
7 U.S.C. 7401.

2. Section 1207.510 is amended by
revising paragraphs (a)(1), (b)(1) and the
Table in paragraph (b)(3) as follows:

§1207.510 Levy of assessments.

(@) * * * (1) An assessment rate of 3
cents per hundredweight shall be levied
on all potatoes produced within the 50
states of the United States.

* * * * *

(b) * * * (1) An assessment rate of 3
cents per hundredweight shall be levied
on all tablestock potatoes imported into
the United States for ultimate
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consumption by humans and all seed
potatoes imported into the United
States. An assessment rate of 3 cents per
hundredweight shall be levied on the
fresh weight equivalents of imported
frozen or processed potatoes for
ultimate consumption by humans. The
importer of imported tablestock
potatoes, potato products, or seed
potatoes shall pay the assessment to the
board through the U.S. Customs Service
and Border Protection at the time of
entry or withdrawal for consumption of
such potatoes and potato products into
the United States.

* * * * *

(3) * x %

Tablestock potatoes, Assessment
frozen or processed

potat(‘))%?ét%rgi seed Cents/cwt | Cents/kg
0701.10.0020 ............ 3.0 0.066
0701.10.0040 ............ 3.0 0.066
0701.90.1000 ............ 3.0 0.066
0701.90.5010 ............ 3.0 0.066
0701.90.5020 ............ 3.0 0.066
0701.90.5030 ............ 3.0 0.066
0701.90.5040 ............ 3.0 0.066
0710.10.0000 ............ 6.0 0.132
2004.10.4000 ............ 6.0 0.132
2004.10.8020 ............ 6.0 0.132
2004.10.8040 ............ 6.0 0.132
2005.20.0070 ............ 4.716 0.104
0712.90.3000 ............ 21.429 0.472
1105.10.0000 ............ 21.429 0.472
1105.20.0000 ............ 21.429 0.472
2005.20.0040 ............ 21.429 0.472
2005.20.0020 ............ 12.240 0.27
1108.13.0010 ............ 27.0 0.595

* * * * *

Dated: July 21, 2009.
David R. Shipman,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. E9—-17804 Filed 7-24—09; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 1218

[Document Number AMS-FV-09-0021; FV—
09-704]

Blueberry Promotion, Research, and
Information Order; Assessment
Increase

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This rule proposes to amend
the Blueberry Promotion, Research, and
Information Order (Order) to increase
the assessment rate on producers and

importers who produce or import more
than 2,000 pounds of highbush
blueberries annually from $12 per ton to
$24 per ton. The increase provided
under the Order is authorized by the
Commodity Promotion, Research, and
Information Act of 1996 (Act). The U.S.
Highbush Blueberry Council (Council)
which administers the Order
recommended this action to expand
their promotional activities and add an
advertising component to bridge the
potential gap between highbush
blueberry demand and future supply.
Furthermore, the Council recommended
to use the additional revenue to
strengthen existing consumer, food
service, and food manufacturer
publicity; to expand their health
research; to develop an educational
campaign on good management
practices and food safety within the
United States as well as internationally.
DATES: Comments must be received by
September 25, 2009.

ADDRESSES: Interested persons are
invited to submit written comments on
the Internet at: http://
www.regulations.gov or to the Research
and Promotion Branch, Fruit and
Vegetable Programs, Agricultural
Marketing Service (AMS), U.S.
Department of Agriculture
(Department), Room 0632-S, Stop 0244,
1400 Independence Avenue, SW.,
Washington, DC 20250-0244; facsimile:
(202) 205-2800. All comments should
reference the docket number and the
date and page number of this issue of
the Federal Register and will be made
available for public inspection in the
above office during regular business
hours or can be viewed at http://
www.regulations.gov. All comments
received will be posted without change,
including any personal information
provided.

FOR FURTHER INFORMATION CONTACT:
Jeanette Palmer, Marketing Specialist,
Research and Promotion Branch, Fruit
and Vegetable Programs, AMS, U.S.
Department of Agriculture, Stop 0244,
1400 Independence Avenue, SW., Room
0632—S, Washington, DC 20250-0244;
telephone: (888) 720-9917; facsimile:
(202) 205-2800; or electronic mail:
Jeanette.Palmer@ams.usda.gov.
SUPPLEMENTARY INFORMATION: This rule
is issued under the Blueberry
Promotion, Research, and Information
Order [7 CFR Part 1218]. The Order is
authorized under the Commodity
Promotion, Research, and Information
Act of 1996 [7 U.S.C. 7401-7425].

Executive Order 12866

The Office of Management and Budget
(OMB) has waived the review process

required by Executive Order 12866 for
this action.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. The rule is not intended to have
retroactive effect and will not affect or
preempt any other State or Federal law
authorizing promotion or research
relating to an agricultural commodity.

The Act provides that any person
subject to an order may file a written
petition with the Department if they
believe that the order, any provision of
the order, or any obligation imposed in
connection with the order, is not
established in accordance with law. In
any petition, the person may request a
modification of the order or an
exemption from the order. The
petitioner is afforded the opportunity
for a hearing on the petition. After a
hearing, the Department would rule on
the petition. The Act provides that the
district court of the United States in any
district in which the petitioner resides
or conducts business shall have the
jurisdiction to review the Department’s
ruling on the petition, provided a
complaint is filed not later than 20 days
after the date of the entry of the ruling.

Initial Regulatory Flexibility Act and
Paperwork Reduction Act

In accordance with the Regulatory
Flexibility Act (RFA) [5 U.S.C. 601 et
seq.], the Agricultural Marketing Service
has considered the economic impact of
this action on the small producers, first
handlers, and importers that would be
affected by this rule. The purpose of the
RFA is to fit regulatory action to scale
on businesses subject to such action so
that small businesses will not be
disproportionately burdened.

The Small Business Administration
defines, in 13 CFR Part 121, small
agricultural producers as those having
annual receipts of no more than
$750,000 and small agricultural service
firms as those having annual receipts of
no more than $7 million. There are
approximately 2,000 producers, 200 first
handlers, 50 importers, and 4 exporters
of highbush blueberries subject to the
program. Most of the producers would
be classified as small businesses under
the criteria established by the Small
Business Administration. Most
importers, first handlers, and exporters
would not be classified as small
businesses. Producers who produce less
than 2,000 pounds of highbush
blueberries annually are exempt from
this program. Importers who import less
than 2,000 pounds of fresh and frozen
highbush blueberries annually are also
exempt from this program.
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Under the current Order, domestic
producers and importers who produce
or import more than 2,000 pounds of
highbush blueberries annually are
required to pay an assessment to the
Council. The current assessment rate is
$12 per ton levied on highbush
blueberries produced within the 50
States, the District of Columbia, the
Commonwealth of Puerto Rico, and the
territories and possessions of the United
States and on imports of more than
2,000 pounds into the United States.
Assessments under the program are
used by the Council to finance
promotion, health research and
communication programs designed to
increase consumer demand for highbush
blueberries in the United States and
international markets. The assessment
rate of $12 per ton which became
effective on August 16, 2000, generates
approximately $2.4 million in annual
revenues. The Order is administered by
the Council with oversight by the
Department.

The Council has made projections of
funds generated at the current $12 per
ton on forecasted highbush blueberry
production increases. Based on these
projections, the Council has calculated
that the domestic market promotion
budget would not increase sufficiently
in the next few years to accomplish the
Council’s expanded market promotion
goal of adding a meaningful advertising
campaign to the highbush blueberry
industry. The funds are distributed as
follows: a 15 percent allocation to
administration and general expenses; a
20 percent allocation to research; and a
65 percent allocation to market
promotion.

Currently, the Council and the North
American Blueberry Council (NABC)
share office space which is a cost
effective measure for both organizations
which allows the Council to keep
administration and general expenses
within 15 percent or less of the budget.
The NABC signed a lease for new office
space and NABC and the Council will
relocate in June 2009. As a result, the
Council will save an estimated $8,715
on rental fees annually. The Council has
also changed meeting locations to less
expensive places in order to cut costs.
For example, the Council is currently
considering whether to keep future
meetings at airport hub locations such
as Atlanta, Georgia. Even with such
cost-cutting measures, the Council still
requires additional revenue to maintain
and expand its promotional and
research activities.

The Council believes that additional
revenue is required to aggressively
promote the consumption of a growing
supply of highbush blueberries, expand

health research and marketing among
consumers and industrial users within
the United States and international
countries, and increase educational
effort in the areas of good management
practices and food safety. The Council
approved the proposed assessment rate
of $24 per ton at its February 28, 2009,
meeting. This proposed increase is
consistent with section 517 (d) of the
Act that permits changes in the
assessment rate through notice and
comment rulemaking procedures.
Section 1218.52 (c) of the Order states
that assessments are to be levied at a
rate of $12 per ton on all highbush
blueberries. The assessment rate may be
reviewed and modified with the
approval of the Secretary of Agriculture
(Secretary).

The Council made this
recommendation in light of projected
2008 highbush blueberry production
totals that continue to set historic
production levels. The Council stated
that successive large highbush blueberry
crops have led to increased inventory
levels and a weakening of the market.
Using data from the NABC’s Blueberry
Statistical Record, in 2007, the North
American highbush blueberry industry
produced 356 million pounds of
highbush blueberries, an increase of 16
million pounds over the previous record
of 340 million pounds produced in
2006. Based on most recent estimates
from the NABC Blueberry Statistical
Record, the 2008 highbush blueberry
crop has once again surpassed records
and totaled an estimated 407 million
pounds.

The North American highbush
blueberry production has increased
more than five fold over the past 40
years from 70 million pounds in 1968 to
the estimated 407 million pounds
produced in 2008 and more than twice
the level produced ten years ago of 185
million pounds in 1998. Domestic
projections continue to show a growing
supply of highbush blueberries in the
years to come based upon the amount of
new plantings as well as the recent
enhancement of existing fields that are
gradually being replaced with higher
yielding varieties, or are benefiting from
improved farming practices.

Based on the Council’s World
Blueberry Acreage and Production
Report, highbush blueberry acreage in
North America increased from 71,075
acres in 2005 to an estimated 95,607
acres in 2008, a 35 percent increase in
just three years. The United States share
of this total increased from 56,665 acres
in 2005 to 74,992 acres in 2008, a 32
percent increase. Most of this acreage
growth is coming from the higher
yielding western and southern states.

Highbush blueberry production volume
is expected to increase significantly
from these regions in the coming years.
Since the domestic market production
for highbush blueberries is increasing,
the Council recommends expanding
their promotional activities by
strengthening their existing consumer,
food service, and food manufacturer
publicity and export market promotion
programs to keep highbush blueberry
demand ahead of supply.

In 2008, the United States exported
13,791 metric tons of fresh highbush
blueberries worth over $69 million.
Canada is the principal destination for
United States exports—accounting for
nearly 84 percent of the total in 2008.
Other key markets included the United
Kingdom at 7 percent and Japan at 6
percent of the total. The remaining 3
percent of the United States exports
were sent mostly to Asian countries.

The United States exports of frozen
highbush blueberries totaled 5,785
metric tons in 2008 and were valued
over $17 million. The largest United
States export market for frozen highbush
blueberries is Canada which accounted
for 47 percent of the total quantity
exported in 2008. Japan was the second
largest United States market accounting
for 39 percent. The remaining 14
percent of United States exports were
sent mainly to other Asian, United
Kingdom, and European countries.

In 2008, the United States imported
45,105 metric tons of fresh highbush
blueberries worth over $229 million.
The largest imports of highbush
blueberries came from Chile which
accounted for 61 percent of the total in
2008. Other major suppliers of fresh
highbush blueberries were Canada at 19
percent and Argentina at 17 percent of
the total. The remaining 3 percent of
imported highbush blueberries came
from New Zealand and Uruguay.

The United States imports of frozen
highbush blueberries totaled 19,152
metric tons in 2008 and were valued
over $64 million. The bulk of the United
States frozen highbush blueberries
imports came from Canada which
accounted for 78 percent of total in
2008. Other major suppliers of frozen
highbush blueberries were Chile with 16
percent of the total, Argentina with 5
percent and the Netherlands with 1
percent.

According to the Council, assessments
received in 2008 reached $2.4 million.
Of the total, the Council received
$830,222 from import assessment
collections which is approximately 35
percent of the Council’s total budget.
The Council has projected import
assessment collections at $850,000 for
the 2009 budget year.
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In the international market, highbush
blueberry production has increased in
Canada, Mexico, Latin America, Europe,
and Asia. The highbush blueberry
acreage worldwide has nearly doubled
in the past five years from an estimated
83,299 acres in 2003 to an estimated
163,065 acres in 2008. Based on the data
in the Council’s 2007-2008 World
Acreage and Production Report, North
America represented 77 percent of the
total worldwide highbush blueberry
acreage in 2003 (64,360 acres), but just
59 percent of the estimated total acreage
in 2008 (95,607 acres).

Most of the worldwide growth over
the past five years has taken place in
South America which has increased
acreage from an estimated 6,939 acres in
2003 to an estimated 39,703 acres in
2008, a nearly six fold increase with the
largest growth in Chile and Argentina.
Most of the growth in European
production, which has increased from
8,978 acres in 2003 to 18,038 in 2008,
has taken place in Spain, Germany, and
Poland. Asian highbush blueberry
production has increased during this
five-year period from 2,372 acres to
7,870 acres with most of the growth
taking place in China and to a lesser
extent Japan. Acreage in Australia and
New Zealand has not significantly
increased during this period.

Given worldwide acreage estimates,
projections show that given optimal
conditions with no crop losses or
disruptions, total worldwide highbush
blueberry production has the potential
to increase from an estimated 606
million pounds in 2008 to an estimated
1.5 billion pounds by the year 2015,
more than two times the current level of
production in the next seven years. This
total does not include lowbush (wild)
blueberry production, which at the
current time averages around 200
million pounds per year. These
projections are considered “‘optimal”’
forecasts and are based on the potential
of what has been planted to date as well
as upon assumptions of favorable crop
years in all international highbush
blueberry growing regions. During this
period North American highbush
blueberry production is estimated to
increase from 407 million pounds in
2008 to 890 million pounds by the year
2015, more than two times the current
level of production. With expanded
worldwide production of highbush
blueberries projected to increase supply,
the Council recommends that additional
revenue be used to explore new markets
internationally as well as find new uses
and applications for highbush
blueberries in the United States.

Even though the highbush blueberry
production is expected to increase over

the next few seasons, the rate of increase
should begin to slow as planting is
expected to decline over this time
period, as it is traditionally the case
with other crops that have experienced
the same growth patterns as the current
one enjoyed by the highbush blueberry
industry. However, a corresponding
rapid growth in per capita consumption
over the next seven years will be needed
to keep pace with domestic and
international highbush blueberry
production in order to maintain a
supply and demand balance. The
Council believes that if they do not
conduct more aggressive promotional
efforts, the total demand may fall short
of the projected supply.

Due to the domestic and international
highbush blueberry production increase,
the effect of the highbush blueberry
supply is reflected in current frozen
highbush blueberry inventory. The most
recent Department’s National
Agricultural Statistic Service Public
Cold Storage Report (Report), shows
February 2009 inventory of frozen
highbush and lowbush blueberries at
130 million pounds, an increase of 36
million pounds over the total of 94
million pounds held in inventory at the
same time in 2008. Given the
anticipated size of the 2008 highbush
blueberry crop, carry in inventory at the
start of the 2008 season, and projected
movement of the 2008 crop (even at
levels above those recorded in previous
years), the Council projects a significant
increase in carry out inventory at the
start of the 2009 domestic highbush
blueberry season. Although fresh
highbush blueberry demand and
movement in the United States
continues to increase and frozen
highbush blueberry exports have been
increasing over the past three seasons,
there are still increased amounts of
highbush blueberries in cold storage,
particularly over the last three years.
This trend is expected to continue
unless efforts are taken to more
aggressively promote highbush
blueberries and work toward a more
balanced supply and demand situation.

The Council has found the increase in
the highbush blueberry interest reflected
in per capita consumption increases in
the United States. According to the
NABC Statistical Record 2007, the
United States has seen impressive gains
in per capita consumption over the past
ten years. Total highbush blueberry
consumption both fresh and processed
has increased by 68 percent from
slightly over 13 ounces per person in
1997 to just over 22 ounces per person
in 2007. Most of this increase has been
in the fresh market with fresh
consumption nearly doubling over this

period from 4.8 ounces per person to an
estimated 9.2 ounces per person. During
this same period, process (frozen)
highbush blueberry consumption was
up 55 percent from 8.4 ounces to 13
ounces per person.

With the proposed increased
assessment rate, the financial
commitment of the United States
highbush blueberry industry for generic
research and promotion activity would
increase 100 percent in current dollars.
For example, if the Council applies the
proposed assessment increase to the
2008 crop year, in which collections
totaled $2.4 million, the increase in
assessments collected would have been
approximately an additional $2.4
million for a total of $4.8 million. The
Council plans to use additional funds to
broaden current promotional programs
with consumers, food service, and food
manufacturers within the United States
and international countries.
Furthermore, the Council plans to add
an advertising component to expand the
reach and frequency of highbush
blueberry messages and explore new
and evolving media options offered
through the Internet and web-based
communications. The Council is
currently supporting age-related disease
and vision studies with a number of
universities the additional funding will
enable human clinical research trials to
begin. By changing the assessment rate
to $24 per ton, the Council stated that
the additional funding will allow for a
greater educational effort in the areas of
good management practices and food
safety.

According to the Department’s
National Agricultural Statistic Service
Noncitrus Fruits and Nuts 2008
Preliminary Summary notes the United
States price per pound for fresh
highbush blueberries in 2008 totaled
$2.11 per pound and $0.859 per pound
for processed highbush blueberries.
Using these prices, the proposed $12 per
ton assessment rate increase will cost
the producer approximately .006 cents
per pound which represents an increase
of approximately .003 percent of the
total fresh price per pound and .007
percent of the total processed price per
pound.

Section 1218.55 of the Order requires
the Council to conduct an independent
evaluation of the effectiveness of the
program conducted by the Council
pursuant to the Act every five years. The
Council submits the independent
evaluation to the Department which is
available to the public. An econometric
evaluation titled “An Economic
Analysis of Domestic Market Impacts of
the U.S. Highbush Blueberry Council”
was conducted by Dr. Harry Kaiser of
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Cornell University in 2005. The study
evaluated the Council’s progress based
on data from 2001 to 2004. The
estimated demand equation used in the
study was simulated to determine the
market impacts of the Council’s
promotion activities for the period of
2001 to 2004. In the baseline scenario,
promotion expenditures were set equal
to actual levels from 2001 to 2004. In
another scenario without the Council’s
marketing activities, promotion
expenditures were set equal to zero for
the same period. The difference between
the two scenarios gives the total impact
of the Council promotion programs on
domestic highbush blueberry
commercial disappearance. The
simulation results indicated that the
Council had a major impact on annual
highbush blueberry demand in the
United States. From 2001 to 2004, the
Council’s promotion activities increased
total highbush blueberry commercial
disappearance by 36 million pounds, or
9 million pounds per year. This
represents an annual increase in
highbush blueberry commercial
disappearance of almost three percent
during this period. The study concluded
that the promotional spending by the
Council clearly had a positive effect on
domestic highbush blueberry demand.

The evaluation also indicated that
generic highbush blueberry promotion
by the Council had a positive impact on
the highbush blueberry growers’ price
over this period. The average increase in
price ranged from 2.3 cents per pound
in the case of the least elastic supply
response, to 0.8 cents per pound in the
case of the most elastic supply response.
The average impact over all supply
responses was 1.4 cents per pound.
According to the evaluation, had there
not been generic highbush blueberry
promotion by the Council, the average
growers’ price would have been 1.4
cents per pound, or 1.8 percent, lower
from 2001 to 2004.

The benefits of the Council program
were highlighted using a Benefit Cost
Ratio (BCR) analysis. An average BCR
was computed for the generic promotion
activities of the Council, and the BCR
exceeded 1.0 for every supply response
considered in the simulation. For the
least elastic supply response, the
average BCR was 13.22. This implies
that, on average over the period 2001-
2004, the benefits of the Council
promotion programs have been over 13
times greater than the costs. At the
opposite end of the spectrum in supply
response, the average BCR was
computed to be 4.46, implying that the
benefits of the Council were over four
times greater than the costs. Given the
wide range of supply responses

considered in the analysis, and the fact
that the BCR was above 1.0 in all cases,
there is significant evidence that the
Council’s promotion programs have
been profitable for the domestic
highbush blueberry industry.

According to the Council, such
findings give added confidence that an
expanded market promotion program
will help the industry to work toward a
supply and demand balance in the
coming years as highbush blueberry
production expands at an increasing
rate.

With regards to alternatives, the
Council evaluated a media plan
designed to advertise to consumers
nationwide with a proposed rate of $18
per ton on highbush blueberries. At this
assessment rate level, the Council could
continue to support its current market
promotion efforts and add a $1 million
media budget for advertising. This level
would result in 45 percent reach and a
frequency of 4 of the target audience
which is 18 million out of the 40
million of the United States population.
The Council discussed the rate of $18
per ton and determined that the
highbush blueberry potential supply
and demand situation would require a
need to create greater awareness than
the level that could be generated at $18
per ton. Therefore, the Council decided
to recommend the rate of $24 per ton on
highbush blueberries which is the first
assessment increase since the Council
was established in August 2000.

This rule does not impose additional
recordkeeping requirements on
producers, first handlers, exporters, or
importers of highbush blueberries.
Producers of fewer than 2,000 pounds of
highbush blueberries and importers of
less than 2,000 pounds of fresh and
frozen highbush blueberries annually
are exempt.

There are no Federal rules that
duplicate, overlap, or conflict with this
rule.

In accordance with the Office of
Management and Budget (OMB)
regulation [5 CFR part 1320] which
implements the Paperwork Reduction
Act of 1995 [44 U.S.C. Chapter 35], the
information collection and
recordkeeping requirements that are
imposed by the Order have been
approved previously under OMB
control number 0581-0093. This rule
does not result in a change to the
information collection and
recordkeeping requirements previously
approved.

We have performed this Initial
Regulatory Flexibility Analysis
regarding the impact of this proposed
amendment to the Order on small
entities, and we invite comments

concerning potential effects of this
amendment on small businesses.

Background

Under the Order, the Council
administers a nationally coordinated
program of research, development,
advertising, and promotion designed to
strengthen the position of highbush
blueberries in the marketplace, and to
establish, maintain, and expand markets
for highbush blueberries. This program
is financed by assessments on producers
growing 2,000 pounds or more of
highbush blueberries and importers who
import 2,000 or more pounds of
highbush blueberries per year. The
Order specifies that handlers are
responsible for collecting and
submitting the producer assessments to
the Council and maintaining records
necessary to verify their reporting(s).
Importers are responsible for payment of
assessments to the Council on highbush
blueberries imported into the United
States through the U.S. Customs Service
and Border Protection.

This rule proposes to increase the
assessment rate to $24 per ton for
producers and importers who produce
and import more than 2,000 pounds of
highbush blueberries annually.
Currently, the assessment rate is $12 per
ton levied on highbush blueberries
produced within the 50 States, the
District of Columbia, the
Commonwealth of Puerto Rico, and the
territories and possessions of the United
States and imports of more than 2,000
pounds into the United States. In order
to expand promotion, health research,
new uses and applications for highbush
blueberries, and education about good
management practices for food safety,
the Council believes that additional
revenue is needed. The proposed $24
per ton assessment rate increase is
estimated to generate $2.4 million in
new revenue for a total of $4.8 million
depending on production levels. For the
2008 crop year, total production was
408 million pounds of highbush
blueberries resulting in $2.4 million in
assessment collections. Of the total, the
Council received $830,222 from import
assessment collections which is
approximately 35 percent of the
Council’s total budget. The Council has
projected import assessment collections
at $850,000 for the 2009 budget year.
With the additional revenue, the
Council would continue to dedicate 65
percent of their budget to market
promotions and expand its existing
promotional programs directed to
consumers, food service and food
manufacturers and add an advertising
component to reach consumers
nationwide, as well as internationally.
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Also, the Council would invest
additional funds to explore new uses
and applications for highbush
blueberries in the domestic and
international markets. Furthermore, the
Council stated that it will use the
additional resources to expand the
health research studies.

Furthermore, the Council whose
members represent all highbush
blueberry producing states as well as
importers voted to increase the
assessment rate at its February 28, 2009,
meeting. The vote to recommend the
assessment increase was nine in favor
and two against of the Council members
present at the meeting. The two voters
against the change expressed concern
about how the growers might respond to
an assessment increase given the overall
economic climate the industry is facing
and noted how an assessment increase
might impact voting on the program
continuance referendum in 2011. One of
the two dissenters noted that in a
meeting held in his region prior to the
Council’s meeting, the growers had
discussed and supported the $18 per ton
assessment rate increase, but did not
discuss the $24 per ton increase.
Accordingly, he did not feel comfortable
voting for the change. Both dissenting
voters stated that they were willing to
support an $18 per ton assessment
increase instead of the proposed $24 per
ton.

The Council evaluated a media plan
designed to advertise to consumers
nationwide with a proposed rate of $18
per ton on highbush blueberries. At this
assessment rate level, the Council could
continue to support its current market
promotion efforts and add a $1 million
media budget for advertising. This level
would result in 45 percent reach and a
frequency of 4 of the target audience
which is 18 million out of the 40
million of the United States population.
The Council discussed the rate of $18
per ton and determined that the
highbush blueberry potential supply
and demand situation would require a
need to create greater awareness than
the level that could be generated at $18
per ton. Therefore, the Council voted to
recommend the rate of $24 per ton on
highbush blueberries which is the first
assessment increase since the Council
was established in August 2000.

If adopted, the Council’s
recommended assessment rate would be
applicable to the 2010 highbush
blueberry crop. The higher assessment
rate on the 2010 crop would generate
additional dollars allocated for the 2011
budget year. The Council plans to
increase the domestic marketing budget
beginning that year to $4 million which
would allow for as much as $2 million

allocation to advertising to increase the
frequency of the Council’s message.
According to the Council, this increase
would gain greater awareness for
highbush blueberries.

This rule would amend the rules and
regulations under the Order. The rate
would increase the assessment from $12
per ton to $24 per ton on highbush
blueberries. This proposed increase is
consistent with section 517(d) of the Act
that permits changes in the assessment
rate through notice and comment
procedures. Section 1218.52(c) of the
Order state assessments can be levied at
a rate of $12 per ton on all highbush
blueberries. The assessment rate will be
reviewed and may be modified with the
approval of the Secretary.

The Council is recommending the
proposed assessment rate increase for
the following reasons: (1) A potential
gap between highbush blueberry
demand and future supply in the United
States; (2) efforts are necessary to
strengthen the Council’s existing
consumer, food service, and food
manufacturer publicity and export
market promotion programs and add an
advertising component to expand the
reach and frequency of the highbush
blueberry message; (3) the Council plans
to invest additional revenue to explore
new markets both domestic and
international, as well as to explore new
uses and application for highbush
blueberries; (4) to expand its investment
in more health research and move to
human clinical trials to discover
additional product attributes; and (5)
added funding will allow for greater
educational effort in the critical areas of
good management practices and food
safety. Accordingly, section 1218.52(c)
of the Order would be revised.

A 60-day comment period is provided
to allow interested persons to respond
to this proposal. All written comments
received in response to this rule by the
date specified would be considered
prior to finalizing this action.

List of Subjects in 7 CFR Part 1218

Administrative practice and
procedure, Advertising, Consumer
information, Marketing agreements,
Blueberry promotion, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, Part 1218, Chapter XI of Title
7 is proposed to be amended as follows:

PART 1218—BLUEBERRY
PROMOTION, RESEARCH, AND
INFORMATION ORDER

1. The authority citation for 7 CFR
part 1218 continues to read as follows:

Authority: 7 U.S.C. 7411-7425; 7 U.S.C.
7401.

2.In §1218.52, paragraph (c) is
revised to read as follows:

§1218.52 Assessments.

* * * * *

(c) Such assessments shall be levied at
a rate of $24 per ton on all blueberries.
The assessment rate will be reviewed,
and may be modified with the approval
of the Secretary, after the first
referendum is conducted as stated in
§1218.71(h).

* * * * *

Dated: July 21, 2009.
David R. Shipman,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. E9—17802 Filed 7-24-09; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF ENERGY

10 CFR Part 430
[Docket No. EERE-2008-BT-TP-0020]
RIN 1904—-AB89

Energy Conservation Program for
Consumer Products: Test Procedures
for Residential Furnaces and Boilers

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of proposed rulemaking
and public meeting.

SUMMARY: In order to implement recent
amendments to the Energy Policy and
Conservation Act (EPCA), the U.S.
Department of Energy (DOE) proposes to
amend its test procedures for residential
furnaces and boilers to provide for
measurement of standby mode and off
mode energy consumption. Specifically,
the proposed amendments would
incorporate into the DOE test
procedures the International
Electrotechnical Commission’s (IEC)
Standard 62301, Household electrical
appliances—Measurement of standby
power (First Edition 2005-06), as well as
language to clarify application of this
standard for measuring standby mode
and off mode power consumption in
furnaces and boilers. In addition, the
proposed amendments would add new
calculations to determine annual energy
consumption associated with standby
mode and off mode measured power.
Finally, the amendments would modify
existing energy consumption equations
to integrate standby mode and off mode
energy consumption into the calculation
of overall annual energy consumption of
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these products. DOE is also announcing
a public meeting to discuss and receive
comments on the issues presented in
this notice.

DATES: DOE will hold a public meeting
on Tuesday, August 18, 2009, from 9
a.m. to 4 p.m., in Washington, DC. DOE
must receive requests to speak at the
public meeting before 4 p.m., Tuesday,
August 4, 2009. DOE must receive a
signed original and an electronic copy
of statements to be given at the public
meeting before 4 p.m., Tuesday, August
11, 2009.

DOE will accept comments, data, and
information regarding the notice of
proposed rulemaking (NOPR) before and
after the public meeting, but no later
than October 13, 2009. For details, see
section V, “Public Participation,” of this
NOPR.

ADDRESSES: The public meeting will be
held at the U.S. Department of Energy,
Forrestal Building, Room 8E-089, 1000
Independence Avenue, SW.,
Washington, DC 20585-0121. To attend
the public meeting, please notify Ms.
Brenda Edwards at (202) 586—2945.
Please note that foreign nationals
visiting DOE Headquarters are subject to
advance security screening procedures.
Any foreign national wishing to
participate in the meeting should advise
DOE as soon as possible by contacting
Ms. Edwards to initiate the necessary
procedures.

Any comments submitted must
identify the NOPR on Test Procedures
for Residential Furnaces and Boilers,
and provide the docket number EERE—
2008-BT-TP-0020 and/or regulatory
information number (RIN) 1904—-AB89.
Comments may be submitted using any
of the following methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
instructions for submitting comments.

2. E-mail: RFB-2008-TP-
0020@ee.doe.gov. Include docket
number EERE-2008-BT-TP-0020 and/
or RIN 1904-AB89 in the subject line of
the message.

3. Mail: Ms. Brenda Edwards, U.S.
Department of Energy, Building
Technologies Program, Mailstop EE-2],
1000 Independence Avenue, SW.,
Washington, DC 20585-0121. Please
submit one signed paper original.

4. Hand Delivery/Courier: Ms. Brenda
Edwards, U.S. Department of Energy,
Building Technologies Program, 6th
Floor, 950 L’Enfant Plaza, SW.,
Washington, DC 20024. Telephone:
(202) 586—2945. Please submit one
signed paper original.

For detailed instructions on
submitting comments and additional
information on the rulemaking process,

see section V, ‘“Public Participation,” of
this document.

Docket: For access to the docket to
read background documents or
comments received, visit the U.S.
Department of Energy, Resource Room
of the Building Technologies Program,
6th Floor, 950 L’Enfant Plaza, SW.,
Washington, DC 20024, (202) 586—2945,
between 9 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
Please call Ms. Brenda Edwards at the
above telephone number for additional
information about visiting the Resource
Room.

FOR FURTHER INFORMATION CONTACT: Mr.
Mohammed Khan, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Program, EE-2], 1000
Independence Avenue, SW.,
Washington, DC 20585-0121.
Telephone: (202) 586—7892. E-mail:
Mohammed.Khan@ee.doe.gov.

Mr. Eric Stas, U.S. Department of
Energy, Office of the General Counsel,
GC-72, 1000 Independence Avenue,
SW., Washington, DC 20585-0121.
Telephone: (202) 586—9507. E-mail:
Eric.Stas@hq.doe.gov.

For information on how to submit or
review public comments and on how to
participate in the public meeting,
contact Ms. Brenda Edwards, U.S.
Department of Energy, Office of Energy
Efficiency and Renewable Energy,
Building Technologies Program, EE-2],
1000 Independence Avenue, SW.,
Washington, DC 20585-0121.
Telephone: (202) 586—2945. E-mail:
Brenda.Edwards@ee.doe.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Background and Authority
II. Summary of the Proposal
III. Discussion
A. EISA 2007 as Applied to Residential
Furnaces and Boilers
B. Gas and Oil Energy Consumption in the
Furnace and Boiler Test Procedures
C. Electrical Energy Accounting in the
Existing Test Procedures for Gas-Fired
and Oil-Fired Furnaces and Boilers
D. Electrical Energy Accounting in the
Existing Test Procedures for Electric
Furnaces and Boilers
E. Proposed Amendments
F. Proposed Amendments’ Relationship
with Energy Conservation Standards and
Overall Discussion of Electrical Energy
Use in Energy Conservation Standards
for Residential Furnaces and Boilers
G. Active Mode Hours Approximated by
Burner Operating Hours for Gas-Fueled
or Oil-Fueled Furnaces and Boilers
H. Active Mode Hours for Electric
Furnaces and Boilers
I. Measurement of Standby Mode and Off
Mode Wattages

J. Incorporation by Reference of IEC
Standard 62301 (First Edition 2005-06)
for Measuring Standby Mode and Off
Mode Power Consumption in Furnaces
and Boilers

K. Compliance with Other EPCA
Requirements

IV. Procedural Requirements

A. Review Under Executive Order 12866

B. Review Under the Regulatory Flexibility
Act

C. Review Under the Paperwork Reduction
Act of 1995

D. Review Under the National
Environmental Policy Act of 1969

E. Review Under Executive Order 13132

F. Review Under Executive Order 12988

G. Review Under the Unfunded Mandates
Reform Act of 1995

H. Review Under the Treasury and General
Government Appropriations Act, 1999

I. Review Under Executive Order 12630

J. Review Under the Treasury and General
Government Appropriations Act, 2001

K. Review Under Executive Order 13211

L. Review Under Section 32 of the Federal
Energy Administration Act of 1974

V. Public Participation

A. Attendance at Public Meeting

B. Procedure for Submitting Requests to
Speak

C. Conduct of Public Meeting

D. Submission of Comments

E. Issues on Which DOE Seeks Comment

1. Incorporation of IEC Standard 62301

2. Measurement of Standby Mode and Off
Mode Wattages

3. Proposed Amendments’ Relationship
with Energy Conservation Standards for
Residential Furnaces and Boilers

VI. Approval of the Office of the Secretary

I. Background and Authority

Title III of the Energy Policy and
Conservation Act (42 U.S.C. 6291 et
seq.; EPCA or the Act) sets forth a
variety of provisions designed to
improve energy efficiency. Part A of
Title III (42 U.S.C. 6291-6309)
establishes the “Energy Conservation
Program for Consumer Products Other
Than Automobiles,” including
residential furnaces and boilers (all of
which are referenced below as “covered
products”).? (42 U.S.C. 6291(1)—(2) and
6292(a)(5))

Under the Act, this program consists
essentially of three parts: (1) Testing; (2)
labeling; and (3) establishing Federal
energy conservation standards. The
testing requirements consist of test
procedures that manufacturers of
covered products must use as the basis
for certifying to DOE that their products
comply with applicable energy
conservation standards adopted under
EPCA and for representing the
efficiency of those products. Similarly,
DOE must use these test procedures to

1 All references to EPCA refer to the statute as
amended through the Energy Independence and
Security Act of 2007, Public Law 110-140.
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determine whether the products comply
with standards adopted under EPCA.
Under 42 U.S.C. 6293, EPCA sets forth
criteria and procedures for DOE’s
adoption and amendment of such test
procedures. EPCA provides that “[alny
test procedures prescribed or amended
under this section shall be reasonably
designed to produce test results which
measure energy efficiency, energy use,
* * * or estimated annual operating
cost of a covered product during a
representative average use cycle or
period of use, as determined by the
Secretary [of Energy], and shall not be
unduly burdensome to conduct.” (42
U.S.C. 6293(b)(3)) In addition, if DOE
determines that a test procedure
amendment is warranted, it must
publish proposed test procedures and
offer the public an opportunity to
present oral and written comments on
them, with a comment period no less
than 60 or more than 270 days. (42
U.S.C. 6293(b)(2)) Finally, in any
rulemaking to amend a test procedure,
DOE must determine “‘to what extent, if
any, the proposed test procedure would
alter the measured energy efficiency

* * * of any covered product as
determined under the existing test
procedure.” (42 U.S.C. 6293(e)(1)) If
DOE determines that the amended test
procedure would alter the measured
efficiency of a covered product, DOE
must amend the applicable energy
conservation standard accordingly. (42
U.S.C. 6293(e)(2))

On December 19, 2007, the Energy
Independence and Security Act of 2007
(EISA 2007), Public Law 110-140, was
enacted. The EISA 2007 amendments to
EPCA, in relevant part, require DOE to
amend the test procedures for all
covered products to include measures of
standby mode and off mode energy
consumption. Specifically, section 310
of EISA 2007 provides definitions of
“standby mode” and “off mode” (42
U.S.C. 6295(gg)(1)(A)); however, the
statute permits DOE to amend these
definitions in the context of a given
product (42 U.S.C. 6295(gg)(1)(B)). The
legislation requires integration of such
energy consumption “into the overall
energy efficiency, energy consumption,
or other energy descriptor for each
covered product, unless the Secretary
determines that—

(i) The current test procedures for a
covered product already fully account
and incorporate the standby and off
mode energy consumption of the
covered product; or

(ii) Such an integrated test procedure
is technically infeasible for a particular
covered product, in which case the
Secretary shall prescribe a separate
standby mode and off mode energy use

test procedure for the covered product,
if technically feasible.” (42 U.S.C.
6295(gg)(2)(A)).

Under the statutory provisions
introduced by EISA 2007, any such
amendment must consider the most
current versions of International
Electrotechnical Commission (IEC)
Standard 62301, Household electrical
appliances—Measurement of standby
power, (First Edition 2005-06) and IEC
Standard 62087, Methods of
measurement for the power
consumption of audio, video, and
related equipment (Second Edition,
2008-09).2 Id. For residential furnaces
and boilers, DOE must prescribe any
such amendment to the test procedures
by September 30, 2009. (42 U.S.C.
6295(gg)(2)(B)(iv))

DOE’s current test procedure for
residential furnaces and boilers is found
at 10 CFR part 430, subpart B, appendix
N, Uniform Test Method for Measuring
the Energy Consumption of Furnaces
and Boilers. DOE established its test
procedures for furnaces and boilers in a
final rule published in the Federal
Register on May 12, 1997. 62 FR 26140.
This procedure establishes a means for
determining annual energy efficiency
and annual energy consumption of gas-
fired, oil-fired, and electric furnaces and
boilers. It is important to note that gas-
fired and oil-fired furnaces and boilers
consume both fossil fuel and electricity.
Electric furnaces and boilers only
consume electricity. In this test
procedure, fossil-fuel energy
consumption is accounted for
comprehensively over a full-year cycle,
thereby satisfying EISA 2007
requirements for fossil-fuel standby
mode and off mode energy
consumption. However, electrical
energy consumption in standby mode
and off mode is not accounted for in the
current test procedures.

II. Summary of the Proposed Rule

First, today’s NOPR tentatively
concludes that, for gas-fired and oil-
fired furnaces and boilers, the current
test procedures already fully account for
and incorporate the standby mode and
off mode fossil-fuel energy
consumption. (42 U.S.C.
6295(gg)(2)(A)(1))

Second, since standby mode and off
mode electrical energy consumption are
not included in the existing test
procedures, today’s NOPR proposes to
amend the test procedures for
residential furnaces and boilers to
address the statutory requirement to
incorporate standby mode and off mode

2]JEC standards are available for purchase at:
http://www.iec.ch.

electrical energy consumption.
Specifically, measurement procedures
would be added, and annual energy
consumption equations would be
expanded to include standby mode and
off mode electrical energy use. In
addition, it is noted that one applicable
energy efficiency descriptor (i.e., Energy
Factor) would automatically reflect
incorporation of standby mode and off
mode energy use, without the need for
specific amendment.

In amending the current test
procedures, DOE proposes to
incorporate by reference IEC Standard
62301, Household electrical
appliances—Measurement of standby
power (First edition, 2005—-06),
regarding test conditions and testing
procedures for measuring the average
standby and off mode power.3 DOE also
proposes to incorporate into the test
procedure clarifying definitions of
“active mode,” “‘standby mode,” and
“off mode” that are specific to furnaces
and boilers but consistent with
definitions for those terms set forth in
the EISA 2007 amendments to EPCA.
Further, DOE proposes to include in the
test procedures additional language that
would clarify the application of IEC
Standard 62301 for measuring standby
mode and off mode power consumption.
(42 U.S.C. 6295(gg)(1)(A))

The EISA 2007 amendments to EPCA
direct DOE to amend the furnace and
boiler test procedures to integrate
standby mode and off mode energy
consumption into the overall energy
efficiency, energy consumption, or other
energy descriptor for these products, if
technically feasible. If that is not
technically feasible, DOE must instead
prescribe a separate standby mode and
off mode energy use test procedure, if
technically feasible. (42 U.S.C.
6295(gg)(2)(A)) ¢ DOE believes that it is
technically feasible to integrate standby
mode and off mode energy consumption
into the descriptors found in the
existing furnace and boiler test
procedures. Accordingly, today’s

3EISA 2007 directs DOE to also consider IEC
Standard 62087 when amending its test procedures
to include standby mode and off mode energy
consumption. See 42 U.S.C. 6295(gg)(2)(A).
However, IEC Standard 62087 addresses the
methods of measuring the power consumption of
audio, video, and related equipment. As explained
subsequently in this notice, the narrow scope of this
particular IEC Standard reduces its relevance to
today’s proposal.

41n either case, for the reasons explained below,
these new modes (i.e., standby mode and off mode)
would be fully accounted for in the residential
furnace and boiler test procedure, but they might
not be fully accounted for in the regulating metric
(annual fuel utilization efficiency) set by statute.
Instead, it may be necessary to specify integrated
metrics by fuel type (i.e., fossil fuel versus
electricity).
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proposal would integrate standby mode
and off mode energy consumption into
the test procedures’ overall annual
energy consumption equations.
However, it is important to note that
DOE is not proposing amendments to
the current regulating quotient specified
under EPCA, Annual Fuel Utilization
Efficiency (AFUE), because that metric
currently accounts for fossil fuel energy
consumption in standby mode and off
mode but is not suitable for
measurement of electrical energy
consumption in those modes. (42 U.S.C.
6291(22)) A full discussion of the
reasoning for not fully integrating
standby and off mode energy into the
current regulating quotient, AFUE, is
provided in section IIL.F below.

EPCA provides that amendments to
the test procedures that include standby
mode and off mode energy consumption
will not be used to determine
compliance with previously established
standards. (See 42 U.S.C.
6295(gg)(2)(C).) Furthermore, EPCA
requires DOE to determine whether a
proposed test procedure amendment
would alter the measured efficiency of
a product, and require adjusting existing
standards. (42 U.S.C. 6293(e)) However,
the current Federal energy conservation
standards for furnaces and boilers
utilize an energy efficiency descriptor
that would be unaffected by the
inclusion of new provisions in the test
procedures meeting the requirements of
EISA 2007 and pertaining to standby
mode and off mode energy
consumption. Therefore, today’s notice
would not affect a manufacturer’s ability
to demonstrate compliance with
previously established standards.

These amended test procedures
would become effective 30 days after
the date of publication in the Federal
Register of the final rule in this test
procedures rulemaking. However, DOE’s
amended test procedure regulations
codified in the CFR would clarify that
the procedures and calculations for
electrical standby mode and off mode
energy consumption need not be
performed to determine compliance
with the current energy conservation
standards for residential furnaces and
boilers, because the current energy
conservation standards do not account
for electrical standby mode and off
mode power consumption. Instead,
manufacturers would be required to use
the test procedures’ electrical standby
mode and off mode provisions to
demonstrate compliance with DOE’s
energy conservation standards on the
compliance date of any final rule
establishing amended energy
conservation standards for these

products that address standby mode and
off mode power consumption.

III1. Discussion

A. EISA 2007 as Applied to Residential
Furnaces and Boilers

As a first step in addressing the
requirements of EISA 2007, the relevant
terms and concepts from that statute
need clarification as they apply to
residential furnaces and boilers. While
EISA 2007 provided definitions and
concepts that are generally applicable
and workable within the context of the
existing furnace and boiler test
procedure, some clarifying language is
necessary to address the specific
characteristics of the products relevant
to this rulemaking. The following
paragraphs discuss these proposed
clarifications.

Section 310(3) of EISA 2007 defines
“active mode” as “* * * the condition
in which an energy-using product—(I) is
connected to a main power source; (II)
has been activated; and (III) provides 1
or more main functions.” (42 U.S.C.
6295(gg)(1)(A)(i)) This statutory
definition of “active mode” is
comparable to what is referred to as
“on-cycle” in the current residential
furnaces and boilers test procedures.
(ANSI/ASHRAE Standard 103-1993,
Method of Testing for Annual Fuel
Utilization Efficiency of Residential
Central Furnaces and Boilers) On-cycle
is the period during the heating season
when the furnace or boiler is performing
its main function (i.e., heat delivery).
The heat delivery process begins with
the activation of the burner or electric
resistance heating element followed by,
or simultaneous with, the activation of
circulating fans or pumps, and ends
with the deactivation of these
components. As discussed in section
III.G below, the duration of on-cycle can
be estimated in the test procedure as
burner operating hours (BOH).

In light of the above, DOE is
proposing to add a definition of “active
mode” in the furnace and boiler test
procedure. See section 2.6 of Appendix
N to subpart B of part 430.

Section 310(3) of EISA 2007 defines
“standby mode” as “* * *the condition
in which an energy-using product—(I) is
connected to a main power source; and
(I) offers 1 or more of the following user
oriented or protective functions: (aa) To
facilitate the activation or deactivation
of other functions (including active
mode) by remote switch (including
remote control), internal sensor, or
timer. (bb) Continuous functions,
including information or status displays
(including clocks) or sensor-based
functions.” (42 U.S.C.

6295(gg)(1)(A)(iii)) The statutory
definition of “standby mode” is
comparable to what is referred to as
“off-cycle” in the current residential
furnace and boiler test procedure. The
duration of off-cycle would be the total
time during the heating season when the
furnace or boiler is connected to power
sources and not in active mode.

In light of the above, DOE is
proposing to add a definition of
“standby mode” in the furnace and
boiler test procedure. See section 2.7 of
Appendix N to subpart B of part 430.

Section 310(3) of EISA 2007 defines
“off mode” as “* * * the condition in
which an energy-using product—(I) is
connected to a main power source; and
(II) is not providing any standby or
active mode function.” (42 U.S.C.
6295(gg)(1)(A)(ii)) For residential
furnaces and boilers, off mode would be
periods during the non-heating season
where the furnace or boiler is connected
to power sources but is not activated to
provide heat. This period is called non-
heating season in the test procedures.

In light of the above, DOE is
proposing to add a definition of “off
mode” in the furnace and boiler test
procedure: See section 2.8 of Appendix
N to subpart B of part 430.

DOE believes these proposed
definitions provide the clarification
necessary to carry out the requirements
of EISA 2007 without unduly
complicating matters by addressing
possible inaccuracies such as those that
might be caused by slight differences in
run times for burners and air circulating
fans. DOE requests comments on this
approach for characterizing active,
standby, and off mode operation of
residential furnaces and boilers.

B. Gas and Oil Energy Consumption in
the Furnace and Boiler Test Procedures

DOE is tentatively concluding that the
existing test procedures for residential
furnaces and boilers already fully
account for and integrate standby mode
and off mode fossil fuel energy
consumption for gas-fired and oil-fired
furnaces and boilers. Underlying the
basis for this conclusion is the manner
in which fossil fuel is accounted for in
two of the test procedure’s three annual
efficiency metrics (i.e., heating seasonal
efficiency and AFUE). The third annual
efficiency metric (Energy Factor), as
mentioned above, has an accounting of
electrical energy consumption for gas-
fired and oil-fired furnaces and boilers
and will be discussed in detail in
proceeding sections of this document.

The existing test procedure for gas-
fired and oil-fired furnaces and boilers
specifies a flue loss test that is
augmented by calculations of jacket loss
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and latent heat loss. Accordingly, the
test procedure requires measurement of
temperatures and percent concentration
of carbon dioxide (CO,) in the flue. CO,
measurements are used to infer how
complete the combustion process is and
how much excess air is passing through
the appliance and into the flue.
Temperature measurements are used to
infer the value of the heat energy in this
air flow through the flue. The product’s
fossil fuel and electric input is
measured within a tolerance of the
nameplate input.> As specified in the
ASHRAE 103-1993, temperature and
CO; measurements are taken during a
sequencing of three standardized tests:
(1) Steady-state; (2) cool-down; (3) and
heat-up. These tests generally represent
the cycling encountered when the
furnace or boiler is in operation. The
result is a uniform set of temperature
and CO, measurements which can be
used to capture the thermal performance
of the tested unit. From this relatively
limited set of test data, on-cycle and off-
cycle losses are determined using
integration coefficients and a complete
suite of calculations that address
various installations and design
features. Additional testing and
calculation may apply to some furnaces
and boilers with certain design features
(e.g., condensate collection for
condensing units, and direct
measurement of draft coefficients for
units that restrict combustion side air
flow during the off cycle).

The on-cycle and off-cycle losses,
along with jacket loss and latent heat
loss, are all expressed as a percentage
loss relative to the input energy.

The resulting general format for the
heating seasonal efficiency is as follows:
Effyhs =100 — LL,A - Lj - Ls, on —
— Liofr

Ls,off

i, on
where:

Ly = average latent heat loss of the fuel
L; = jacket heat loss

Ls.on = on-cycle sensible heat loss &

L or = off-cycle sensible heat loss

Lion = on-cycle infiltration loss 7

L; or = off-cycle infiltration loss

The test procedure’s on-cycle and off-
cycle are essentially identical in
meaning to EISA 2007’s “active mode”
and “‘standby mode,” respectively.
There are some minor differences,

5Nameplate input is the energy supply rate in
Btu’s per hour which is physically listed on the
tested furnace or boiler. Testing at this input would
be the most appropriate and consistent way to
specify a uniform test input rate.

6 Sensible heat loss is the energy loss associated
with the elevated temperature (as “sensed” by a
thermometer) of the exiting flue gases.

7Infiltration loss is the energy loss associated
with the added leakage a home would experience
because of the exiting flue gases.

resulting from the nature of a flue loss
methodology. For example, the Ly ofr is
the quantification of the sensible heat
loss occurring during the off-cycle, not
the energy input consumed during the
off-cycle, which would more closely
track the EISA 2007 “standby mode”
definition. Nonetheless, the test
procedure’s on-cycle/off-cycle format,
coupled with the clarifying definitions
of “active mode” and “‘standby mode,”
provides a complete accounting of fossil
fuel energy loss during the entire
heating season. In EISA 2007
terminology, both active and standby
modes of fossil fuel consumption are
fully accounted for and integrated into
the Heating Seasonal Efficiency
descriptor.

A second efficiency descriptor, AFUE,
includes an accounting of the non-
heating season fossil fuel energy
consumption (i.e., pilot light non-
heating energy consumption). Non-
heating season directly relates to the
EISA 2007 definition of “off mode.”
Accordingly, AFUE provides a full
accounting of fossil fuel off mode energy
consumption pursuant to EISA 2007.

In addition to the efficiency
descriptors discussed above, the test
procedure’s annual energy consumption
calculations also represent a complete
accounting of fossil fuel consumption.

In sum, the energy consumption
equations in the existing test procedures
are an entire year’s accounting of fossil
fuel consumption (i.e., 8,760 hours),
which includes active, standby, and off
mode energy consumption, as
envisioned under EISA 2007.8 Given
that EISA 2007 does not prescribe any
time periods over which to measure the
energy consumption for all three modes,
DOE believes it is reasonable to
interpret the Act as permitting the
consolidation of active, standby, and off
modes together into an entire year’s
accounting.

In consideration of all of the above,
and pursuant to section 310(2)(A)(i) of
EISA 2007, DOE has tentatively
concluded that the existing test
procedures for residential furnaces and
boilers already fully account for and
integrate standby mode and off mode
fossil-fuel energy consumption.

C. Electrical Energy Accounting in the
Existing Test Procedures for Gas-Fired
and Oil-Fired Furnaces and Boilers

The treatment of electricity
consumption in the test procedures for
residential gas-fired and oil-fired
furnaces and boilers begins with the
measurement of full-load wattages of

8Each year comprises 8,760 hours—i.e., (365
days/year) x (24 hours/day) = 8,760 hours/year.

major electrical components, referred to
as “‘auxiliaries” in that document. These
measurements are termed “PE” and
“BE” in the test procedures. “PE” is the
electric power to the power burner, and
“BE” is the electrical power to the
conditioned air blower for furnaces, or,
electrical power to the circulating pump
for boilers. A separate measure of power
to the interrupted ignition device,
“PE1g,” is required if such device is
present. These wattage values are used
in calculations of annual energy
consumption of electricity.

Estimation of annual electricity
consumption from full-load wattages
involves a complicated set of equations
that estimate the expected annual hours
of use or run hours for the electric
auxiliaries. In performing such
calculation, the test procedure begins
with an estimate of the average burner
operating hours that would be required
to meet a representative annual heating
demand. Generally, the auxiliary run
hours would equal burner operating
hours if there were no time delays or
overruns for the auxiliaries. The test
procedure requires measurement or
assignment of time delays and overruns.
The resulting proportioning of
auxiliaries runtime to burner runtime is
used to provide an estimate of annual
electrical power consumption. For
example, if a blower runs 10 percent
more than the burner, the annual hours
of blower runtime is 1.1 times the
burner operating hours. The product of
the blower runtime ratio, burner
operating hours, and the measured
wattage results in an estimate of annual
electrical energy consumption for the
blower.

A complicating factor is the heating
effect provided by the electrical
auxiliaries. Explaining further, if some
of the heat produced by the electric
auxiliaries is deemed useful heat to the
house, this heat energy is credited in the
burner operating hours calculation as
useful heat. In performing such
calculation, the test procedure first
establishes which auxiliaries provide
useful heat. For example, the blower fan
on a forced air furnace is credited fully
as useful heat. For indoor installed
units, induced draft and forced draft
fans are partially credited (differently)
based on the efficiency of the motor.®
The partial credit relates to the
determination of whether the heat
caused by the electric motor
inefficiencies contributes to heating a
space. For units installed in isolated
combustion systems, no useful heat is

9 An induced draft fan draws air into the
combustion chamber. In contrast, a forced draft fan
forces air into the combustion chamber.
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ascribed to induced draft or forced draft
fans. After these determinations and
assignments, the test procedure
calculates the adjusted burner operating
hours that reflect the offset of heating
load attributed to the useful heating
effect of the electrical auxiliaries.

The annual fuel consumption, “Ep,”
which is adjusted for electrical heat
offset, and annual auxiliary electrical
energy consumption, “Esg,’’ are then
used to calculate annual operating cost.
Additionally, Er and Eag are used in an
energy efficiency descriptor, Energy
Factor (EF). Energy Factor is the ratio of
useful output provided by the fossil fuel
to the total site energy consumption.

This characterization of the electric
auxiliaries for gas-fired and oil-fired
furnaces and boilers is best described in
EISA 2007 terminology as ‘“‘active
mode.” The accounting done in the
existing test procedures only reflects the
“on” period of the electric auxiliaries.
There is no measurement or accounting
of the electricity used in standby mode
or off mode in the existing test
procedures for gas-fired and oil-fired
furnaces and boilers. Accordingly, in
this notice, DOE is proposing added
measurement provisions and expanded
calculation procedures to account for
electricity used in standby mode and off
mode.

D. Electrical Energy Accounting in the
Existing Test Procedures for Electric
Furnaces and Boilers

The existing test procedure for
electric furnaces and boilers requires a
measurement of full-load electrical
input (Eis). This value is then used to
calculate annual energy consumption
and costs. The efficiency is assumed to
be 100 percent for indoor units, because
it is assumed all input energy is
delivered to the heated space as useful
heat. The efficiency for outdoor units is
reduced by an assigned or measured
jacket loss.

As with fossil-fueled furnaces and
boilers, the measurement of E;, and the
associated accounting is best described
in EISA 2007 terminology as “active
mode.” There is no measurement or
accounting of standby mode or off mode
in the existing test procedures for
electric furnaces and boilers.
Accordingly, in this notice, DOE is
proposing added measurement
provisions and expanded calculation
procedures to account for electricity
used in standby mode and off mode.

E. Proposed Amendments

Because the current test procedures
do not account for electricity
consumption in standby mode and off
mode, the residential furnace and boiler

test procedures require amendment.
First, measurements for standby mode
and off mode electrical consumption
rates (i.e., wattages) are needed. To this
end, DOE proposes to add a new
subsection to the furnace and boiler test
procedure. Specifically, separate
measurements of standby mode and off
mode wattages would be added to
section 8.0, Test procedure, of 10 CFR
part 430, subpart B, appendix N. These
provisions would reference IEC
Standard 62301 for the measurement
methodology itself. The added section
would require only one measurement of
wattage if there is no difference between
standby mode and off mode. Separate
measurements would be required if a
difference is expected. Clarification as
to the requirement for separate
measurements is provided in the
discussion in section IILI.

Second, the test procedure needs to
specify the method for calculation of the
annual standby mode and off mode
electric energy consumption from the
measured wattages. To this end, DOE
proposes to add a new calculation
subsection in section 10, Calculation of
derived results from test measurements,
of 10 CFR part 430, subpart B, appendix
N. The proposed new subsection would
be designated as 10.9, Average annual
electric standby and off mode energy
consumption. This added subsection
would determine mode hours consistent
with the annual accounting already in
the furnace and boiler test procedure
(i.e., the 8,760 hours accounting).
Specifically, off mode hours would be
assigned the current test procedure’s
value for non-heating season hours
(4,600 hours; see ASHRAE 103-1993,
section 11.2.12). “Standby mode hours”
would be defined as the difference
between the test procedure’s value for
heating season hours (4,160 hours, i.e,
the numerical difference between total
hours in a year and non-heating season
hours) and the active mode hours.
Active mode hours would be estimated
as the tested unit’s burner operating
hours (BOH) for fossil-fueled furnaces
and boilers, as discussed in section IIL.F
below. Electric furnaces and boilers do
not have a test procedure value for
burner operating hours, so a calculated
estimate of electric furnace and boiler
active mode hours would be provided in
this new subsection, as discussed in
section IIL.G below.

Third, because it is technically
feasible to do so, the test procedures
must integrate the annual standby mode
and off mode energy consumption into
the existing calculations for annual
energy consumption. To this end, DOE
proposes to modify the equations in
existing section 10.2.3, Annual auxiliary

electrical energy consumption for gas
and oil fueled furnaces or boilers,
section 10.3, Average annual electric
energy consumption for electric
furnaces and boilers, 10.5.2 Average
annual auxiliary electrical energy
consumption for gas or oil-fueled
furnaces and boilers located in a
different geographic region of the
United States and in buildings with
different design heating requirements,
and section 10.5.3, Average annual
electric energy consumption for electric
furnaces and boilers located in a
different geographic region of the
United States and in buildings with
different design heating requirements.
The proposed modifications would
simply add the calculated annual
standby mode and off mode electrical
energy consumption to the existing
calculations of annual electrical energy
consumption. No changes to the current
regulating quotient, AFUE, are
proposed.

Finally, definitions would be added,
as discussed in section III.A above, to
clarify the application of these
amendments.

An important implication resulting
from these proposed modifications is
that for fossil-fueled furnaces and
boilers, the electrical standby mode and
off mode energy consumption would be
integrated automatically into the
efficiency descriptor Energy Factor.
Energy Factor is the ratio of annual fuel
output of useful heat delivered to the
heated space to the total annual energy
consumption of both fossil fuel and
electricity. Because annual electrical
consumption would be increased due to
the inclusion of standby mode and off
mode consumption, the Energy Factor
numerical value for residential furnaces
and boilers will decrease.

F. Proposed Amendments’ Relationship
With Energy Conservation Standards,
and Overall Discussion of Electrical
Energy Use in Energy Conservation
Standards for Residential Furnaces and
Boilers

Section 310 of EISA 2007 requires two
distinct activities relative to standby
mode and off mode energy use. First,
test procedures for all covered products
must be amended to incorporate a
means for measuring standby mode and
off mode energy use, if such means are
not already incorporated, by September
30, 2009. Second, any revised or new
energy conservation standard adopted
after July 1, 2010 must incorporate
standby mode and off mode energy use
by a single amended or new standard,
if feasible; if that is not feasible, the
standby mode and off mode energy use
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shall be regulated under a separate
standard. (42 U.S.C. 6295(gg)(3))

The current energy conservation
standard for residential furnaces and
boilers is expressed in terms of AFUE,
defined in 42 U.S.C. 6291(20) as the
efficiency descriptor from the test
procedures prescribed in section 6293.
The definition of “efficiency descriptor”
at 42 U.S.C. 6291(22) specifically
identifies AFUE as the regulatory metric
for furnaces. DOE prescribed an
amended AFUE-based standard for
furnaces and boilers in 2007. 72 FR
65136 (Nov. 19, 2007). As noted above,
AFUE is a specific test procedure
efficiency descriptor that does not
incorporate any active, standby, or off
mode electricity consumption. Since
EISA 2007 requires any energy
conservation standard adopted after July
1, 2010 to incorporate standby mode
and off mode energy use, any future
furnace/boiler energy conservation
standard adopted after July 1, 2010
based solely on the existing AFUE
equation would not satisfy the
requirements of EISA 2007.

Therefore, the current rulemaking
proposes amendments to the furnace
and boiler test procedures that fully
address the first EISA 2007 requirement
to include standby mode and off mode
energy consumption into the test
procedures. Specifically, today’s notice
proposes to add new measurement
procedures and to expand the annual
energy consumption equations to
include electrical standby mode and off
mode energy use. (As discussed earlier
in section IIL.B above, the current test
procedure and AFUE already
incorporate standby and off mode
energy consumption applicable to fossil
fuel use.) In the proposed amendments,
electrical standby mode is defined as
the off period during the heating season,
and off mode is defined as the entire
non-heating season. Taken together,
these proposed amendments, when
coupled with what is already measured
in the existing procedures, would
provide a full year’s accounting of the
energy consumption that section 310 of
EISA 2007 requires each test procedure
to include.

As mentioned above in IILF, in
addition to this energy consumption
accounting, one of the energy efficiency
descriptors for these products (i.e.,
Energy Factor) would automatically
reflect incorporation of electrical
standby mode and off mode energy use
without the need for specific
amendment. This is because annual
electricity consumption, which would
be amended to include standby mode
and off mode energy consumption and
to provide a more comprehensive

measurement, is part of the Energy
Factor quotient. This increase in the
calculated annual electrical
consumption would, in turn, reduce
slightly the Energy Factor numerical
value. Energy Factor, as a stand-alone
measurement, is not currently used to
set standards for this product.

In addition, EISA 2007 amended 42
U.S.C. 6295(f)(4)(D) to require the
Secretary to consider and prescribe
furnace energy conservation standards
or energy use standards for electricity
used for purposes of circulating air
through ductwork by December 31,
2013. (42 U.S.C. 6295(f)(4)(D)). DOE
notes that there is some ambiguity
associated with the language of this
statutory provision. This language might
appear to some as requiring DOE to
prescribe a limited, separate standard
that only addresses the active mode
electricity used by the circulating fan on
furnaces. Interpreting the statutory text
in this manner would exclude the
electricity energy consumption of
boilers and the electricity consumption
of furnace auxiliaries other than
circulating fans. Although DOE plans to
consider the scope of the statutory
mandate under 42 U.S.C. 6295(f)(4)(D)
in a subsequent standards rulemaking,
today’s proposed test procedure
amendments are expected to be capable
of addressing the range of electricity-
consuming components for these
products. Standard-setting issues,
including any necessary additional test
procedure modifications subsequently
identified, will be fully addressed in
that later standards rulemaking.

G. Active Mode Hours Approximated by
Burner Operating Hours for Gas-Fueled
or Oil-Fueled Furnaces and Boilers

As mentioned above in section IILE,
today’s proposal would assume that
active mode hours of a particular
furnace or boiler are equal to its burner
operating hours (BOH). BOH is a
calculated value in the existing test
procedure for residential gas-fueled and
oil-fueled furnaces and boilers. 10 CFR
Part 430, Subpart B, Appendix N,
section 10.2. BOH is determined by a
complicated calculation procedure that
starts with an estimate of the expected
annual heating load and deduces the
burner on hours necessary to generate
the annual heating load.

BOH is exactly the active mode hours
for the burner itself. However, the
blower and other electric auxiliaries
may have different active mode hours
because of intentional time delays and
overruns. To some, this might indicate
a need to separately account for the
standby mode and off mode energy use
for each electrical auxiliary. As

explained below, although these
differences in active mode hours are
accounted for in the test procedures, a
separate accounting of each auxiliary’s
standby mode and off mode energy
consumption is impracticable. For most
furnaces and boilers, a single measured
standby electrical wattage cannot be
attributed to a particular auxiliary. In
other words, since most furnaces and
boilers have multiple electrical
components, the measured standby
mode or off mode wattage cannot easily
be parsed out among multiple electrical
components even if the exact active
mode run hours for each component are
known. The most precise approach to
address this problem would be to
abandon the BOH assumption of active
mode for all auxiliaries and measure
separately all the possible combinations
of auxiliaries in active mode and ascribe
different active mode hours and
corresponding standby mode hours for
each combination. However, such
approach would result in a major
increase in measurement and
calculation complexity.

In addition, a possible slight
inaccuracy resulting from the BOH
assignment for active mode hours would
have an insignificant effect on the
overall accounting of standby mode and
off mode energy consumption
considering the order of magnitude
difference between standby mode and
off mode hours compared to active
mode hours. For example, assuming a
representative average BOH of 800
hours, the corresponding standby mode
and off mode hours would be 7,960
hours (8,760 — 800)—a one percent
error in BOH is a 0.1 percent error in
standby mode and off mode accounting.
Therefore, considering the
impracticability of separate accounting
of each auxiliary with no significant
improvement in accuracy, DOE
maintains that assigning active mode
hours for all electrical auxiliaries as
burner operating hours is appropriate
and reasonable.

H. Active Mode Hours for Electric
Furnaces and Boilers

The test procedures for residential
electric furnaces and boilers do not have
a calculation for burner operating hours.
Since there is only one energy source
and the efficiency is simply assigned,
the current test procedure for electric
furnaces and boilers calculates annual
energy consumption directly from input
energy measurements. Therefore, the
option to use the test procedure value of
burner operating hours to approximate
active mode hours is not applicable.
Today’s proposal would include a
separate calculation to estimate active
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mode hours for electric furnaces and
boilers. The calculation is simply the
quotient of the expected annual heating
load (in Btu’s) and the measured
electrical input (in Btu’s/hour). This
results in an estimate of active mode
hours which is consistent with the EISA
2007 definitions, and, since this
calculation is nearly identical to that
used for gas-fueled and oil-fueled
furnaces and boilers, the resulting
estimate is essentially equivalent to
BOH for gas-fueled and oil-fueled
furnaces and boilers.

I. Measurement of Standby Mode and
Off Mode Wattages

Today’s proposed amendments allow
for a single wattage measurement to
serve as both standby mode wattage and
off mode wattage. DOE has tentatively
concluded that this is a reasonable
approach when there is expected to be
no difference between the two modes in
terms of wattage. This would be the case
for most furnace and boiler designs
where the appliance is not disconnected
from the electric power source or where
there is an absence of some other
condition that would affect standby
mode and off mode wattage. The
utilization of a seasonal off switch
would be a case where a reduction or
elimination of off mode wattage
compared to standby mode wattage can
be expected. On units so equipped, a
separate measurement of off mode
wattage would be required, and a zero
wattage for off mode would be a distinct
possibility. Although DOE is not
currently aware of some other factor or
condition that might affect a difference
between standby mode and off mode, a
separate measure of off mode wattage
would also be required anytime the
wattages are known to differ.

DOE believes the phrases ‘“reduction
or elimination” and “‘seasonal off
switch” are unambiguous and clear
enough to direct the testing official as to
when a separate measurement of off
mode wattage is needed. DOE invites
comments on the appropriateness and
workability of these provisions.

J. Incorporation by Reference of IEC
Standard 62301 (First Edition 2005—-06)
for Measuring Standby Mode and Off
Mode Power Consumption in Furnaces
and Boilers

As noted previously, EPCA, as
amended by EISA 2007, requires that
test procedures ‘“‘shall be amended
pursuant to section 323 to include
standby mode and off mode energy
consumption, taking into consideration
the most current versions of Standards
62301 and 62087 of the International
Electrotechnical Commission. * * *”

(42 U.S.C. 6295(gg)(2)(A)). Today’s
proposed amendments would reference
IEC Standard 62301 in terms of the
methodology to obtain the standby
mode and off mode measured wattage.
The proposed test procedure
amendments would use these measured
wattages in calculations to accomplish
the incorporation of standby mode and
off mode energy consumption into the
test procedures. DOE reviewed IEC
Standard 62301 and sees no need to
modify or eliminate any existing IEC
provisions. IEC Standard 62301’s
provisions pertaining to supply voltage
waveform and power measurement
accuracy apply to any measurement of
low electrical power, including the low
power measurement expected during
furnace and boiler standby mode and off
mode operation. The IEC Standard
62301 is concise and well organized and
should not pose a significant burden to
the furnace and boiler manufacturers or
the associated testing industry.

DOE also reviewed IEC Standard
62087, which specifies methods of
measurement for the power
consumption of television receivers,
video cassette recorders, set top boxes,
audio equipment, and multi-function
equipment for consumer use. IEC
Standard 62087 does not, however,
include measurement for the power
consumption of appliances such as
furnaces. Therefore, DOE determined
that IEC Standard 62087 was not
applicable to this rulemaking.

Finally, DOE recognizes that the IEC
is currently developing an updated test
procedure, IEC Standard 62301 (Ed.
2.0), which would include definitions of
“off mode,” “network connected
standby mode,” and ‘““disconnected
mode,” and which would also revise the
current IEC Standard 62301 definition
of “standby mode.” Given the
definitions proposed in this NOPR
which are tailored to address furnaces
and boilers, DOE does not believe that
these IEC modifications would likely
impact or improve the amendments
proposed here, because the
measurement provisions of IEC
Standard 62301, which are needed to
implement EISA 2007 for furnaces and
boilers, are not expected to change
appreciably. Therefore, DOE does not
plan to wait for such amendments,
particularly given the upcoming
statutory deadline. Thus, DOE plans to
use the current version of IEC Standard
62301 in today’s proposed test
procedure. After the final rule is
published, further amendments to the
referenced IEC standard by the
standard-setting organization would
become part of the DOE test procedure
only if DOE subsequently amends the

test procedure to incorporate them
through a separate rulemaking.

K. Compliance With Other EPCA
Requirements

EPCA requires that “[a]ny test
procedures prescribed or amended
under this section shall be reasonably
designed to produce test results which
measure energy efficiency, energy use
* * * or estimated annual operating
cost of a covered product during a
representative average use cycle or
period of use * * * and shall not be
unduly burdensome to conduct.” (42
U.S.C. 6293(b)(3)). For the reasons that
follow, DOE believes that the
incorporation of IEC Standard 62301,
along with the modifications and
additional calculations described above,
would satisfy this requirement.

Today’s proposed amendments to the
DOE test procedure would incorporate a
test standard that is widely accepted
and used internationally to measure
electric power in standby mode and off
mode. Based on its analysis of IEC
Standard 62301, DOE determined that
the test methods and equipment that the
amendment would require for
measuring standby power do not differ
substantially from the test methods and
equipment in the current DOE test
procedure for furnaces and boilers.
Therefore, testing of furnaces and
boilers pursuant to today’s proposed
amendments would not require any
significant investment in test facilities
or new equipment. In addition, the
8,760-hour accounting described above
constitutes a full accounting of the
annual energy consumption for furnaces
and boilers. For these reasons, DOE has
concluded that the amended test
procedure would produce test results
that yield energy consumption values of
a covered product during a
representative period of use, and that
the test procedure would not be unduly
burdensome to conduct.

IV. Procedural Requirements
A. Review Under Executive Order 12866

Today’s regulatory action is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, 58 FR
51735 (Oct. 4, 1993). Accordingly, this
proposed action was not subject to
review under the Executive Order by the
Office of Information and Regulatory
Affairs (OIRA) in the Office of
Management and Budget (OMB).

B. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
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of an initial regulatory flexibility
analysis for any rule that by law must
be proposed for public comment, unless
the agency certifies that the rule, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities. As required by
Executive Order 13272, “Proper
Consideration of Small Entities in
Agency Rulemaking,” 67 FR 53461
(August 16, 2002), DOE published
procedures and policies on February 19,
2003, to ensure that the potential
impacts of its rules on small entities are
properly considered during the
rulemaking process. 68 FR 7990. DOE’s
procedures and policies may be viewed
on the Office of the General Counsel’s
Web site (http://www.gc.doe.gov).

DOE reviewed today’s proposed rule
under the provisions of the Regulatory
Flexibility Act and the procedures and
policies published on February 19,
2003. This proposed rule prescribes
amendments to test procedures that will
be used to test compliance with energy
conservation standards for the products
that are the subject of this rulemaking.
The proposed rule affects residential
furnace and boiler test procedures.

DOE has tentatively concluded that
the proposed rule would not have a
significant economic impact on a
substantial number of small entities
under the provisions of the Regulatory
Flexibility Act. The proposed rule
would amend DOE’s test procedures by
incorporating testing provisions to
address standby mode and off mode
energy consumption. The only possible
impact is the added cost to conduct the
measurements required in the IEC
Standard 62301. As discussed in section
III.K above, this would not represent a
substantial burden to any manufacturer
of furnaces and boilers, small or large.

In addition, the Small Business
Administration (SBA) considers an
entity to be a small business if, together
with its affiliates, it employs fewer than
a threshold number of workers specified
in 13 CFR part 121, which relies on size
standards and codes established by the
North American Industry Classification
System (NAICS). The threshold number
for NAICS classification for 333415,
which applies to Air-Conditioning and
Warm Air Heating Equipment and
Commercial and Industrial Refrigeration
Equipment Manufacturing (including
residential furnaces and boilers
manufacturers) is 750 employees.1® DOE
reviewed the Air-Conditioning, Heating,
and Refrigeration Institute’s Directory of

107.S. Small Business Administration, Table of
Small Business Size Standards, August 22, 2008:
http://www.sba.gov/idc/groups/public/documents/
sba_homepage/serv_sstd_tablepdf.pdf.

Certified Product Performance for
Residential Furnaces and Boilers
(2009),11 the ENERGY STAR Product
Databases for Gas and Oil Furnaces
(May 15, 2009),22 the California Energy
Commission’s Appliance Database for
Residential Furnaces and Boilers,!3 and
the Consortium for Energy Efficiency’s
Qualifying Furnace and Boiler List
(April 2, 2009).14 From this review, DOE
found there were approximately 25
small businesses within the furnace and
boiler industry. Even though there are a
significant number of small businesses
within the furnace and boiler industry,
DOE does not believe the test procedure
amendments described in this proposed
rule would represent a substantial
burden to any manufacturer, including
small manufacturers, as explained
above. DOE requests comments on its
characterization of the residential
furnace and boiler industry in terms of
the number of and impacts on small
businesses.

For these reasons, DOE certifies that
the proposed rule, if adopted, would not
have a significant economic impact on
a substantial number of small entities.
Accordingly, DOE has not prepared a
regulatory flexibility analysis for this
rulemaking. DOE will transmit the
certification and supporting statement
of factual basis to the Chief Counsel for
Advocacy of the SBA for review under
5 U.S.C. 605(b).

C. Review Under the Paperwork
Reduction Act of 1995

This rulemaking will impose no new
information collection or recordkeeping
requirements. Accordingly, OMB
clearance is not required under the
Paperwork Reduction Act. (44 U.S.C.
3501 et seq.)

D. Review Under the National
Environmental Policy Act of 1969

In this proposed rule, DOE proposes
test procedure amendments that it
expects will be used to develop and
implement future energy conservation
standards for residential furnaces and

11 The Air-Conditioning, Heating, and
Refrigeration Institute, Directory of Certified
Product Performance, June 2009: http://
www.ahridirectory.org/ahridirectory/pages/
home.aspx.

12The U.S. Environmental Protection Agency and
the U.S. Department of Energy, ENERGY STAR
Furnaces—Product Databases for Gas and Oil
Furnaces, May 15, 2009: http://www.energystar.gov/
index.cfm?c=furnaces.pr _furnaces.

13 The California Energy Commission, Appliance
Database for Residential Furnaces and Boilers,
2009: http://www.appliances.energy.ca.gov/
QuickSearch.aspx.

14 Consortium of Energy Efficiency, Qualifying
Furnace and Boiler List, April 2, 2009: http://
www.ceedirectory.org/ceedirectory/pages/cee/
ceeDirectorylnfo.aspx.

boilers. DOE has determined that this
rule falls into a class of actions that are
categorically excluded from review
under the National Environmental
Policy Act of 1969 (42 U.S.C. 4321 et
seq.) and DOE’s implementing
regulations at 10 CFR part 1021.
Specifically, this rule amends an
existing rule without changing its
environmental effect, and, therefore, is
covered by the Categorical Exclusion in
10 CFR part 1021, subpart D, appendix
A, paragraph A5. Today’s proposed rule
would not affect the amount, quality, or
distribution of energy usage, and,
therefore, would not result in any
environmental impacts.'® Accordingly,
neither an environmental assessment
nor an environmental impact statement
is required.

E. Review Under Executive Order 13132

Executive Order 13132, “Federalism,”
imposes certain requirements on
agencies formulating and implementing
policies or regulations that preempt
State law or that have Federalism
implications. 64 FR 43255 (August 4,
1999). The Executive Order requires
agencies to examine the constitutional
and statutory authority supporting any
action that would limit the
policymaking discretion of the States,
and to carefully assess the necessity for
such actions. The Executive Order also
requires agencies to have an accountable
process to ensure meaningful and timely
input by State and local officials in the
development of regulatory policies that
have Federalism implications. On
March 14, 2000, DOE published a
statement of policy describing the
intergovernmental consultation process
that it will follow in developing such
regulations. 65 FR 13735. DOE
examined this proposed rule and
determined that it would not preempt
State law and would not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, no
further action is required to comply
with Executive Order 13132.

F. Review Under Executive Order 12988

Regarding the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform,” 61 FR 4729 (Feb. 7, 1996),
imposes on Federal agencies the general

15 Categorical Exclusion A5 provides:
“Rulemaking interpreting or amending an existing
rule or regulation that does not change the
environmental effect of the rule or regulation being
amended.”
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duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; (3)
provide a clear legal standard for
affected conduct rather than a general
standard; and (4) promote simplification
and burden reduction. Section 3(b) of
Executive Order 12988 specifically
requires that Executive agencies make
every reasonable effort to ensure that the
regulation specifies the following: (1)
The preemptive effect, if any; (2) any
effect on existing Federal law or
regulation; (3) a clear legal standard for
affected conduct while promoting
simplification and burden reduction; (4)
the retroactive effect, if any; (5)
definitions of key terms; and (6) other
important issues affecting clarity and
general draftsmanship under any
guidelines issued by the Attorney
General. Section 3(c) of Executive Order
12988 requires Executive agencies to
review regulations in light of applicable
standards in sections 3(a) and 3(b) to
determine whether they are met or
whether it is unreasonable to meet one
or more of them. DOE has completed the
required review and determined that, to
the extent permitted by law, this
proposed rule meets the relevant
standards of Executive Order 12988.

G. Review Under the Unfunded
Mandates Reform Act of 1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104—4; 2 U.S.C. 1501 et seq.) requires
each Federal agency to assess the effects
of Federal regulatory actions on State,
local, and Tribal governments and the
private sector. For a proposed regulatory
action likely to result in a rule that may
cause the expenditure by State, local,
and Tribal governments, in the
aggregate, or by the private sector of
$100 million or more in any one year
(adjusted annually for inflation), section
202 of UMRA requires a Federal agency
to publish estimates of the resulting
costs, benefits, and other effects on the
national economy. (2 U.S.C. 1532(a), (b))
UMRA also requires a Federal agency to
develop an effective process to permit
timely input by elected officers of State,
local, and Tribal governments on a
proposed ‘“‘significant intergovernmental
mandate,” and requires an agency plan
for giving notice and opportunity for
timely input to potentially affected
small governments before establishing
any requirements that might
significantly or uniquely affect such
governments. On March 18, 1997, DOE
published a statement of policy on its
process for intergovernmental
consultation under UMRA. 62 FR
12820. (The policy is also available at

http://www.gc.doe.gov). Today’s
proposed rule contains neither an
intergovernmental mandate nor a
mandate that may result in an
expenditure of $100 million or more in
any year, so no further action is required
under UMRA.

H. Review Under the Treasury and
General Government Appropriations
Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any rule
that may affect family well-being.
Today’s proposed rule would have no
impact on the autonomy or integrity of
the family as an institution.
Accordingly, DOE has concluded that it
is not necessary to prepare a Family
Policymaking Assessment.

I. Review Under Executive Order 12630

DOE has determined, under Executive
Order 12630, “Governmental Actions
and Interference with Constitutionally
Protected Property Rights,” 53 FR 8859
(March 18, 1988), that this regulation
would not result in any takings that
might require compensation under the
Fifth Amendment to the U.S.
Constitution.

J. Review Under the Treasury and
General Government Appropriations
Act, 2001

Section 515 of the Treasury and
General Government Appropriations
Act, 2001 (44 U.S.C. 3516 note) provides
for agencies to review most
disseminations of information to the
public under guidelines established by
each agency pursuant to general
guidelines issued by OMB. OMB’s
guidelines were published at 67 FR
8452 (Feb. 22, 2002), and DOE’s
guidelines were published at 67 FR
62446 (Oct. 7, 2002). DOE has reviewed
today’s notice and concluded that it is
consistent with applicable policies in
the OMB and DOE guidelines.

K. Review Under Executive Order 13211

Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use,” 66 FR 28355 (May
22, 2001), requires Federal agencies to
prepare and submit to OIRA a Statement
of Energy Effects for any proposed
significant energy action. The definition
of a “significant energy action” is any
action by an agency that promulgates or
is expected to lead to promulgation of
a final rule, and that: (1) Is a significant
regulatory action under Executive Order
12866, or any successor order; and (2)

is likely to have a significant adverse
effect on the supply, distribution, or use
of energy; or (3) is designated by the
Administrator of OIRA as a significant
energy action. For any proposed
significant energy action, the agency
must give a detailed statement of any
adverse effects on energy supply,
distribution, or use if the proposal is
implemented, and of reasonable
alternatives to the action and their
expected benefits on energy supply,
distribution, and use. Today’s regulatory
action is not a significant regulatory
action under Executive Order 12866.
Moreover, it would not have a
significant adverse effect on the supply,
distribution, or use of energy. It has
likewise not been designated as a
significant energy action by the
Administrator of OIRA. Therefore, it is
not a significant energy action.
Accordingly, DOE has not prepared a
Statement of Energy Effects.

L. Review Under Section 32 of the
Federal Energy Administration Act of
1974

Under section 301 of the DOE
Organization Act (Pub. L. 95-91; 42
U.S.C. 7101 et seq.), DOE must comply
with section 32 of the Federal Energy
Administration Act of 1974, as amended
by the Federal Energy Administration
Authorization Act of 1977 (FEAA) (15
U.S.C. 788). Section 32 essentially
provides that, where a proposed rule
authorizes or requires use of commercial
standards, the rulemaking must inform
the public of the use and background of
such standards. In addition, section
32(c) requires DOE to consult with the
Attorney General and the Chairman of
the Federal Trade Commission (FTC)
concerning the impact of the
commercial or industry standards on
competition.

The proposed rule would modify the
test procedure for residential furnaces
and boilers by incorporating testing
methods contained in the commercial
standard, IEC Standard 62301. DOE has
evaluated this standard and is unable to
conclude whether it fully complies with
the requirements of section 32(b) of the
FEAA (i.e., whether it was developed in
a manner that fully provides for public
participation, comment, and review).
DOE will consult with the Attorney
General and the Chairman of the FTC
about the impact on competition of
using the methods contained in this
standard before prescribing a final rule.

V. Public Participation
A. Attendance at Public Meeting

The time, date, and location of the
public meeting are listed in the DATES
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and ADDRESSES sections at the beginning
of this NOPR. To attend the public
meeting, please notify Ms. Brenda
Edwards at (202) 586—2945. As
explained in the ADDRESSES section,
foreign nationals visiting DOE
Headquarters are subject to advance
security screening procedures.

B. Procedure for Submitting Requests to
Speak

Anyone who has an interest in today’s
notice, or who represents a group or
class of persons with an interest in these
issues, may request an opportunity to
make an oral presentation at the public
meeting. Such persons may hand-
deliver requests to speak to the address
shown in the ADDRESSES section at the
beginning of this notice between 9 a.m.
and 4 p.m., Monday through Friday,
except Federal holidays. Requests may
also be sent by mail or e-mail to: Ms.
Brenda Edwards, U.S. Department of
Energy, Building Technologies Program,
Mailstop EE-2], 1000 Independence
Avenue, SW., Washington, DC 20585—
0121, or Brenda.Edwards@ee.doe.gov.
Persons who wish to speak should
include in their request a computer
diskette or CD in WordPerfect, Microsoft
Word, PDF, or text (ASCII) file format
that briefly describes the nature of their
interest in this rulemaking and the
topics they wish to discuss. Such
persons should also provide a daytime
telephone number where they can be
reached.

DOE requests persons scheduled to
make an oral presentation to submit an
advance copy of their statements at least
one week before the public meeting.
DOE may permit persons who cannot
supply an advance copy of their
statement to participate, if those persons
have made advance alternative
arrangements with the Building
Technologies Program. Requests to give
an oral presentation should ask for such
alternative arrangements.

C. Conduct of Public Meeting

DOE will designate a DOE official to
preside at the public meeting and may
also use a professional facilitator to aid
discussion. The meeting will not be a
judicial or evidentiary-type public
hearing, but DOE will conduct it in
accordance with 5 U.S.C. 553 and
section 336 of EPCA (42 U.S.C. 6306). A
court reporter will be present to record
the proceedings and prepare a
transcript. DOE reserves the right to
schedule the order of presentations and
to establish the procedures governing
the conduct of the public meeting. After
the public meeting, interested parties
may submit further comments on the
proceedings as well as on any aspect of

the rulemaking until the end of the
comment period.

DOE will conduct the public meeting
in an informal conference style. DOE
will present summaries of comments
received before the public meeting,
allow time for presentations by
participants, and encourage all
interested parties to share their views on
issues affecting this rulemaking. Each
participant will be allowed to make a
prepared general statement (within time
limits determined by DOE), before the
discussion of specific topics. DOE will
permit other participants to comment
briefly on any general statements. At the
end of all prepared statements on each
specific topic, DOE will permit
participants to clarify their statements
briefly and to comment on statements
made by others.

Participants should be prepared to
answer DOE’s and other participants’
questions. DOE representatives may also
ask participants about other matters
relevant to this rulemaking. The official
conducting the public meeting will
accept additional comments or
questions from those attending, if time
permits. The presiding official will
announce any further procedural rules
or modification of the above procedures
that may be needed for the proper
conduct of the public meeting.

DOE will make the entire record of
this proposed rulemaking, including the
transcript from the public meeting,
available for inspection at the U.S.
Department of Energy, 950 L’Enfant
Plaza SW., Suite 600, Washington, DC
20024, (202) 586-9127, between 9 a.m.
and 4 p.m., Monday through Friday,
except Federal holidays. Copies of the
transcript are available for purchase
from the transcribing reporter.

D. Submission of Comments

DOE will accept comments, data, and
information regarding the proposed rule
before or after the public meeting, but
no later than the date provided at the
beginning of this notice. Comments,
data, and information submitted to
DOE’s e-mail address for this
rulemaking should be provided in
WordPerfect, Microsoft Word, PDF, or
text (ASCII) file format. Stakeholders
should avoid the use of special
characters or any form of encryption,
and wherever possible comments
should include the electronic signature
of the author. Comments, data, and
information submitted to DOE via mail
or hand delivery/courier should include
one signed paper original. No
telefacsimiles (faxes) will be accepted.

Pursuant to 10 CFR 1004.11, any
person submitting information that he
or she believes to be confidential and

exempt by law from public disclosure
should submit two copies: one copy of
the document that includes all of the
information believed to be confidential,
and one copy of the document with that
information deleted. DOE will
determine the confidential status of the
information and treat it accordingly.

Factors of interest to DOE when
evaluating requests to treat submitted
information as confidential include the
following: (1) A description of the items;
(2) whether and why such items are
customarily treated as confidential
within the industry; (3) whether the
information is generally known by or
available from other sources; (4)
whether the information was previously
made available to others without
obligation concerning its
confidentiality; (5) an explanation of the
competitive injury to the submitting
person that would result from public
disclosure; (6) when such information
might lose its confidential character due
to the passage of time; and (7) why
disclosure of the information would be
contrary to the public interest.

E. Issues on Which DOE Seeks Comment

DOE is particularly interested in
receiving comments and views of
interested parties on the following
issues:

1. Incorporation of IEC Standard 62301

DOE invites comments on the
adequacy and appropriateness of IEC
Standard 62301 in general, and whether
there is a need to modify or depart from
the provisions in the IEC Standard
62301 with regard to residential
furnaces and boilers.

2. Measurement of Standby Mode and
Off Mode Wattages

To avoid unnecessary measurement
burden, today’s proposed amendments
allow a single measurement to serve as
both standby mode and off mode
wattages. DOE invites comments on the
appropriateness and workability of
these provisions.

3. Proposed Amendments’ Relationship
With Energy Conservation Standards for
Residential Furnaces and Boilers

DOE believes today’s proposed
residential furnace and boiler test
procedure amendments are sufficient to
allow for implementation of EISA 2007-
related energy conservation standards
requirements for residential furnaces
and boilers (e.g., the added provisions
will allow a subsequent standard to
address standby mode and off mode
energy consumption). DOE invites
comment on the overall issue of the test
procedure’s ability to measure
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electricity use (active mode as well as
standby mode and off mode) in the
context of residential furnace and boiler
efficiency standards.

VI. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of this notice of proposed
rulemaking.

List of Subjects in 10 CFR Part 430

Administrative practice and
procedure, Confidential business
information, Energy conservation,
Household appliances, Imports,
Incorporation by reference,
Intergovernmental relations, Small
businesses.

Issued in Washington, DC, on July 9, 2009.
Cathy Zoi,

Assistant Secretary, Energy Efficiency and
Renewable Energy.

For the reasons stated in the
preamble, DOE proposes to amend part
430 of chapter II of title 10 of the Code
of Federal Regulations, to read as set
forth below:

PART 430—ENERGY CONSERVATION
PROGRAM FOR CONSUMER
PRODUCTS

1. The authority citation for part 430
continues to read as follows:

Authority: 42 U.S.C. 6291-6309; 28 U.S.C.
2461 note.

2. Section 430.3 is amended by
adding paragraph (k)(3) to read as
follows:

§430.3 Materials incorporated by
reference.
* * * * *

(k) L

(3) IEC 62301, “Household electrical
appliances—Measurement of standby
power,” (First Edition 2005-06).

* * * * *

3. Appendix N to subpart B of part
430 is amended as follows:

a. Adding new introductory text.

b. In section 2.0 Definitions, by
adding new sections 2.5, 2.6, 2.7, 2.8,
and 2.9.

c. In section 8.0 Test procedure, by
adding new section 8.6.

d. In section 9.0 Nomenclature, by
adding three new text items at the end
of the section.

e. In section 10.0 Calculation of
derived results from test measurements,
by:

1. Revising sections 10.2.3, 10.2.3.1,
10.2.3.2, 10.3, 10.5.2, 10.5.3; and

2. Adding new section 10.9.

The additions and revisions read as
follows:

Appendix N to Subpart B of Part 430—
Uniform Test Method for Measuring the
Energy Consumption of Furnaces and
Boilers

The procedures and calculations in
sections 8.6 and 10.9 of this appendix N need
not be performed to determine compliance
with energy conservation standards for
furnaces and boilers.

* * * * *
2.0. Definitions.
* * * * *

2.5 IEC 62301 means the test standard
published by the International
Electrotechnical Commission (IEC), titled
“Household electrical appliances—
Measurement of standby power,” Publication
62301 (First Edition 2005-06). (Incorporated
by reference, see § 430.3.)

2.6. Active mode means the condition
during the heating season in which the
furnace or boiler is connected to the power
source, and either the burner, electric
resistance elements, or any electrical
auxiliaries such as blowers or pumps, are
activated.

2.7 Standby mode means the condition
during the heating season in which the
furnace or boiler is connected to the power
source, and neither the burner, electric
resistance elements, nor any electrical
auxiliaries such as blowers or pumps, are
activated.

2.8 Off mode means the condition during
the non-heating season in which the furnace
or boiler is connected to the power source,
and neither the burner, electric resistance
elements, nor any electrical auxiliaries such
as blowers or pumps, are activated.

2.9 Seasonal off switch means the switch
on the furnace or boiler that, when activated,
results in a measurable change in energy
consumption between the standby and off
modes.

* * * * *
8.0 Test Procedure.
* * * * *

8.6 Measurement of electrical standby
and off mode power.

8.6.1 Standby power. With all electrical
components of the furnace or boiler not
activated, measure the standby power (Psg)
in accordance with the procedures in IEC
62301 (incorporated by reference, see
§430.3). Utilize the accuracy and precision
specifications in IEC Standard 62301 in lieu
of those in ASHRAE Standard 103-1993.
Measure the wattage so that all possible
standby mode wattage for the entire
appliance is recorded, not just the standby
mode wattage of a single auxiliary.

8.6.2 Off mode power. If the unit is
equipped with a seasonal off switch or there
is an expected difference between off mode
power and standby mode power, measure off
mode power (Porr) in accordance with the
standby power procedures in IEC 62301
(incorporated by reference, see § 430.3).
Utilize the accuracy and precision
specifications in IEC Standard 62301 in lieu
of those in ASHRAE Standard 103-1993.
Measure the wattage so that all possible off
mode wattage for the entire appliance is
recorded, not just the off mode wattage of a

single auxiliary. If there is no expected
difference in off mode power and standby
power, let Popr = Psg, in which case no
separate measurement of off mode power is
necessary.

9.0. Nomenclature.
* * * * *

Eso = Average annual electric standby and off
mode energy consumption, in kilowatt-
hours

Porr = Furnace or boiler off mode power, in
watts

Psg = Furnace or boiler standby mode power,
in watts

10.0 Calculation of derived results from
test measurements.

* * * * *

10.2.3 Average annual auxiliary electrical
energy consumption for gas or oil-fueled
furnaces or boilers. For furnaces and boilers
equipped with single stage controls the
average annual auxiliary electrical
consumption (Eag) is expressed in kilowatt-
hours and defined as:

Eag = BOHss(yPPE+y1(}PElg+yBE) + Es()

Where:

BOHjss = as defined in 10.2.1 of this appendix

PE = as defined in 10.2.1 of this appendix

yp = as defined in 10.2.1 of this appendix

Vi = as defined in 10.2.1 of this appendix

PE = as defined in 10.2.1 of this appendix

y = as defined in 10.2.1 of this appendix

BE = as defined in 10.2.1 of this appendix

Eso = as defined in 10.9 of this appendix

10.2.3.1 For furnaces or boilers equipped

with two stage controls, Exg is defined as:

Eag = BOHR(yPPER+yIGpElg+yBER) +
BOHH(yPPEH+yIGPEIG+y BEH) + Eso

Where:

BOHg = as defined in 10.2.1.2 of this
appendix

yp = as defined in 10.2.1 of this appendix

PER = as defined in 9.1.2.2 and measured at
the reduced fuel input rate, of ANSI/
ASHRAE Standard 103—-1993

vic = as defined in 10.2.1 of this appendix

PEi = as defined in 10.2.1 of this appendix

y = as defined in 10.2.1 of this appendix

BER = as defined in 9.1.2.2 of ANSI/ASHRAE
Standard 103—-1993, measured at the
reduced fuel input rate

BOHy = as defined in 10.2.1.3 of this
appendix

PEy = as defined in 9.1.2.2 of ANSI/ASHRAE
Standard 103-1993, measured at the
maximum fuel input rate

BEq = as defined in 9.1.2.2 of ANSI/ASHRAE
Standard 103—-1993, measured at the
maximum fuel input rate

Eso = as defined in 10.9 of this appendix

10.2.3.2 For furnaces or boilers equipped

with step modulating controls, Eag is defined

as:

EAE = BOHR(yP PER+y1GPElg+yBER] +
BOHm(yPPEH+yIGPEIG+y BEH) + Eso

Where:

BOHk = as defined in 10.2.1.2 of this
appendix

yp = as defined in 10.2.1 of this appendix

PER = as defined in 9.1.2.2 of ANSI/ASHRAE
Standard 103—-1993, measured at the
reduced fuel input rate

yic = as defined in 10.2.1 of this appendix
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PEi = as defined in 10.2.1 of this appendix

y = as defined in 10.2.1 of this appendix

BER = as defined in 9.1.2.2 of ANSI/ASHRAE
Standard 103-1993, measured at the
reduced fuel input rate

BOHuy = as defined in 10.2.1.4 of this
appendix

PEy = as defined in 9.1.2.2 of ANSI/ASHRAE
Standard 103-1993, measured at the
maximum fuel input rate

BEy = as defined in 9.1.2.2 of ANSI/ASHRAE
Standard 103-1993, measured at the
maximum fuel inputs rate

Eso = as defined in 10.9 of this appendix

10.3 Average annual electric energy
consumption for electric furnaces or boilers.

Eg =100(2,080)(0.77)DHR/(3.412 AFUE) +
Eso
Where:

100= to express a percent as a decimal

2,080 = as specified in 10.2.1 of this
appendix

0.77 = as specified in 10.2.1 of this appendix

DHR = as defined in 10.2.1 of this appendix

3.412 = conversion to express energy in terms
of watt-hours instead of Btu

AFUE = as defined in 11.1 of ANSI/ASHRAE
Standard 103-1993, in percent, and
calculated on the basis of: ICS
installation, for non-weatherized warm
air furnaces; indoor installation, for non-
weatherized boilers; or outdoor
installation, for furnaces and boilers that
are weatherized

Eso = as defined in 10.9 of this appendix

* * * * *

10.5.2 Average annual auxiliary electrical
energy consumption for gas or oil-fueled
furnaces and boilers located in a different
geographic region of the United States and in
buildings with different design heating
requirements. For gas or oil-fueled furnaces
and boilers, the average annual auxiliary
electrical energy consumption for a specific
geographic region and a specific typical
design heating requirement (Eagg) is
expressed in kilowatt-hours and defined as:
Eaer = (Eag — Eso) (HLH/2080) + Esor
Where:

Eag = as defined in 10.2.3 of this appendix

Eso = as defined in 10.9 of this appendix

HLH = as defined in 10.5.1 of this appendix

2,080 = as specified in 10.2.1 of this
appendix

Esor = as specified in 10.5.3 of this appendix

10.5.3 Average annual electric energy
consumption for electric furnaces and boilers
located in a different geographic region of the
United States and in buildings with different
design heating requirements. For electric
furnaces and boilers, the average annual
electric energy consumption for a specific
geographic region and a specific typical
design heating requirement (Egr) is expressed
in kilowatt-hours and defined as:

Egr = 100(0.77) DHR HLH/(3.412 AFUE) +
Esor

Where:

100 = as specified in 10.3 of this appendix

0.77 = as specified in 10.2.1 of this appendix

DHR = as defined in 10.2.1 of this appendix

HLH = as defined in 10.5.1 of this appendix

3.412 = as specified in 10.3 of this appendix

AFUE = as defined in 10.3 of this appendix

Esor = Eso as defined in 10.9 of this
appendix, except that in the equation for
Eso the term BOH is multiplied by the
expression (HLH/2080) to get the
appropriate regional accounting of
standby mode and off mode loss

* * * * *

10.9 Average annual electrical standby
and off mode energy consumption. Calculate
the annual electrical standby mode and off
mode energy consumption (Eso) in kilowatt-
hours, defined as:
= ((Pss * (4,160 —BOH)) + (Porr * 4,600))
*K
Where:

Psg = furnace or boiler standby mode power,
in watts, as measured in Section 8.6

4,160 = average heating season hours per year

Porr = furnace or boiler off mode power, in
watts, as measured in Section 8.6

4,600 = average non-heating season hours per
year

K = 0.001 kWh/Wh, conversion factor for
watt-hours to kilowatt-hours

BOH = total burner operating hours as
calculated in section 10.2 for gas or oil-
furled furnaces or boilers. Where for gas
or oil-fueled furnaces and boilers
equipped with single-stage controls BOH
= BOHgs, for gas or oil-fueled furnaces
and boilers equipped with two-stage
controls BOH = (BOHr + BOHy) and for
gas or oil-fueled furnaces and boilers
equipped with step-modulating controls
BOH = (BOHg + BOHy). For electric
furnaces and boilers, BOH =
100(2,080)(0.77)DHR/(E;, 3.412)(AFUE)

Where:

100 = to express a percent as a decimal

2,080 = as specified in 10.2.1 of this
appendix

0.77 = as specified in 10.2.1 of this appendix

DHR = as defined in 10.2.1 of this appendix

3.412 = conversion to express energy in terms
of KBtu instead of kilowatt-hours

AFUE = as defined in 11.1 of ANSI/ASHRAE
Standard 103-1993, (incorporated by
reference, see § 430.3) in percent

Ein = Steady state electric rated power, in
kilowatts, from section 9.3 of ANSI/
ASHRAE Standard 103-1993

[FR Doc. E9-17555 Filed 7—24—-09; 8:45 am]
BILLING CODE 6450-01-P

Eso

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2009-0512; Airspace
Docket No. 09-AGL-9]

Proposed Amendment of Class E
Airspace; Platteville, WI

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend Class E airspace at Platteville,
WI. Additional controlled airspace is
necessary to accommodate new
Standard Instrument Approach
Procedures (SIAPs) at Platteville
Municipal Airport, Platteville, WI. This
action would also reflect the name
change of the airport from Grant County
Airport and update the geographic
coordinates to coincide with the FAAs
National Aeronautical Charting Office.
The FAA is taking this action to
enhance the safety and management of
Instrument Flight Rules (IFR) operations
for SIAPs at Platteville Municipal
Airport.

DATES: 0901 UTC. Comments must be
received on or before September 10,
2009.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001. You must
identify the docket number FAA-2009-
0512/Airspace Docket No. 09—AGL-9, at
the beginning of your comments. You
may also submit comments through the
Internet at http://www.regulations.gov.
You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Office (telephone 1-800-647—
5527), is on the ground floor of the
building at the above address.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd, Fort
Worth, TX 76137; telephone: (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
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on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2009-0512/Airspace
Docket No. 09—AGL-9.” The postcard
will be date/time stamped and returned
to the commenter.

Availability of NPRM’s

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/
air_traffic/publications/
airspace_amendments/.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration (FAA), Office of Air
Traffic Airspace Management, ATA—
400, 800 Independence Avenue, SW.,
Washington, DC 20591, or by calling
(202) 267—8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM'’s should contact the FAA’s
Office of Rulemaking (202) 267-9677, to
request a copy of Advisory Circular No.
11-2A, Notice of Proposed Rulemaking
Distribution System, which describes
the application procedure.

The Proposal

This action proposes to amend Title
14, Code of Federal Regulations (14
CFR), part 71 by adding additional Class
E airspace extending upward from 700
feet above the surface for SIAPs
operations at Platteville Municipal
Airport, Platteville, WI. This action
would also reflect the name change of
the airport from Grant County Airport to
Platteville Municipal Airport and
update the geographic coordinates of the
airport. Controlled airspace is needed
for the safety and management of IFR
operations at the airport.

Class E airspace areas are published
in Paragraph 6005 of FAA Order
7400.9S, dated October 3, 2008, and
effective October 31, 2008, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant

rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106 describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would add
additional controlled airspace at
Platteville Municipal Airport,
Platteville, WI.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR Part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g); 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9S,
Airspace Designations and Reporting
Points, dated October 3, 2008, and
effective October 31, 2008, is amended
as follows:

Paragraph 6005 Class E Airspace areas
extending upward from 700 feet or more

above the surface of the earth.
* * * * *

AGL WIE5 Platteville, WI [Amended]

Platteville Municipal Airport, WI
(Lat. 42°41’22” N., long. 90°26'40” W.)

That airspace extending upward from 700
feet above the surface within a 7.4-mile
radius of Platteville Municipal Airport and
within 4 miles each side of the 145° bearing
from the airport extending from the 7.4-mile
radius to 10.2 miles southeast of the airport.
* * * * *

Issued in Fort Worth, TX, on July 16, 2009.
Anthony D. Roetzel,

Manager, Operations Support Group, ATO
Central Service Center.

[FR Doc. E9-17857 Filed 7-24—09; 8:45 am]
BILLING CODE 4910-13-P

FEDERAL TRADE COMMISSION
16 CFR Part 429

Cooling-Off Period for Sales Made at
Homes or at Certain Other Locations

AGENCY: Federal Trade Commission
(“FTC” or “Commission’’).
ACTION: Reopening of comment period.

SUMMARY: On April 21, 2009, the
Commission published a Federal
Register document soliciting public
comment in connection with its review
of the Trade Regulation Rule
Concerning Cooling-Off Period for Sales
Made at Homes or at Certain Other
Locations (““Cooling-Off Rule” or
“Rule”). On June 22, 2009, Consumers
for Auto Reliability and Safety,
Consumers Union, and the National
Consumer Law Center filed a joint letter
requesting the Commission to extend
the comment period for an additional
sixty days. In response to this joint
request, the Commission has decided to
reopen the comment period for all
interested parties for sixty days.

DATES: Written comments concerning
the Cooling-Off Rule must be received
no later than September 25, 2009.
ADDRESSES: Interested parties are
invited to submit written comments
electronically or in paper form.
Comments should refer to “Cooling-Off
Rule Regulatory Review, 16 CFR 429,
Comment, Project No. P087109” to
facilitate the organization of comments.
Please note that your comment —
including your name and your state —
will be placed on the public record of
this proceeding, including on the
publicly accessible FTC website, at
(http://ftc.gov/os/
publiccomments.shtm).

Because comments will be made
public, they should not include any
sensitive personal information, such as
an individual’s Social Security Number;
date of birth; driver’s license number or
other state identification number, or
foreign country equivalent; passport
number; financial account number; or
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credit or debit card number. Comments
also should not include any sensitive
health information, such as medical
records or other individually
identifiable health information. In
addition, comments should not include
any “[tIrade secret or any commercial or
financial information which is obtained
from any person and which is privileged
or confidential...,” as provided in
Section 6(f) of the FTC Act, 15 U.S.C.
46(f), and Commission Rule 4.10(a)(2),
16 CFR 4.10(a)(2). Comments containing
material for which confidential
treatment is requested must be filed in
paper form, must be clearly labeled
“Confidential,” and must comply with
FTC Rule 4.9(c).1

A comment filed in paper form
should include the “Cooling-Off Rule
Regulatory Review, 16 CFR 429,
Comment, Project No. P087109”
reference both in the text and on the
envelope, and should be mailed or
delivered to the following address:
Federal Trade Commission/Office of the
Secretary, Room H-135 (Annex M), 600
Pennsylvania Avenue, N.W.,
Washington, D.C. 20580. The FTC is
requesting that any comment filed in
paper form be sent by courier or
overnight service, if possible, because
U.S. postal mail in the Washington area
and at the Commission is subject to
delay due to heightened security
precautions.

You also may consider submitting
your comments in electronic form.
Comments filed in electronic form
should be submitted by following the
instructions on the web-based form at
the weblink (https://
secure.commentworks.com/ftc-cooling-
offrulereview). To ensure that the
Commission considers an electronic
comment, you must file it on the web-
based form at (https://
secure.commentworks.com/ftc-cooling-
offrulereview). If this Notice appears at
(http://www.regulations.gov/search/
index.jsp), you also may file an
electronic comment through that
website. The Commission will consider
all comments that regulations.gov
forwards to it. You also may visit the
FTC website at (http://www.ftc.gov) to
read the Notice and the news release
describing it.

The Federal Trade Commission Act
(“FTC Act”) and other laws the

1The comment must be accompanied by an
explicit request for confidential treatment,
including the factual and legal basis for the request,
and must identify the specific portions of the
comment to be withheld from the public record.
The request will be granted or denied by the
Commission’s General Counsel, consistent with
applicable law and the public interest. See
Commission Rule 4.9(c), 16 CFR 4.9(c).

Commission administers permit the
collection of public comments to
consider and use in this proceeding as
appropriate. The Commission will
consider all timely and responsive
public comments that it receives,
whether filed in paper or electronic
form. Comments received will be
available to the public on the FTC
website, to the extent practicable, at
(http://www.ftc.gov./os/
publiccomments.shtm). As a matter of
discretion, the FTC makes every effort to
remove home contact information for
individuals from the public comments it
receives before placing those comments
on the FTC website. To read our policy
on how we handle the information you
submit — including routine uses
permitted by the Privacy Act — please
review the FTC’s privacy policy, at
(http://www.ftc.gov/ftc/privacy.shtm).

FOR FURTHER INFORMATION CONTACT:
Sana Coleman Chriss, Attorney, (404)
656-1364, Federal Trade Commission,
Southeast Region, 225 Peachtree Street,
NE, Suite 1500, Atlanta, Georgia 30303.

SUPPLEMENTARY INFORMATION: The
Commission’s April 21, 2009 Federal
Register notice sought comments on a
number of general issues, including the
continuing need for the Rule, its
economic impact, and the effect of any
technological, economic, or industry
changes on the Rule.

The comment period closed on June
22, 2009. Three comments were
received during the comment period.
On that date, the Commission also
received a request from Consumers for
Auto Reliability and Safety, Consumers
Union, and the National Consumer Law
Center to extend the comment period for
an additional sixty days. To provide all
interested parties with additional time
for filing comments, the Commission
has decided to reopen the comment
period. The Commission believes that
the benefit of enhancing the record by
reopening the comment period
outweighs any delay. Accordingly, the
Commission has decided to reopen the
comment period for sixty days.

By direction of the Commission.

Donald S. Clark

Secretary
[FR Doc. E9—-17758 Filed 7-24-09: 2:30 pm]
BILLING CODE 6750-01-S

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 301
[REG-152166-05]
RIN 1545-BF33

Taxpayer Assistance Orders

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Withdrawal of notice of
proposed rulemaking and notice of
proposed rulemaking.

SUMMARY: This document withdraws the
notice of proposed rulemaking
published on April 19, 1996, in the
Federal Register and contains proposed
regulations relating to the issuance of
Taxpayer Assistance Orders (TAOs).
The IRS is issuing these proposed
regulations to provide guidance relating
to the issuance of a TAO. These
proposed regulations are necessary
because the existing regulations do not
reflect changes to the law made by the
Taxpayer Bill of Rights II (TBOR 2), the
Internal Revenue Service Restructuring
and Reform Act of 1998 (RRA 98), the
Community Renewal Tax Relief Act of
2000, and the American Jobs Creation
Act of 2004 (AJCA). The action taken in
these proposed regulations will affect
IRS employees in cases where a TAO is
being considered or issued.

DATES: Written or electronic comments
and requests for a public hearing must
be received by October 26, 2009.
ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-152166-05), room
5205, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20224. Submissions
may be hand delivered Monday through
Friday between the hours of 8 a.m. and
4 p.m. to CC:PA:LPD:PR (REG-152166—
05), Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC 20044, or sent
electronically via the Federal
eRulemaking Portal at http://
www.regulations.gov/ (IRS REG—
152166-05).

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Janice R. Feldman, (202) 622—8488;
concerning submissions of comments,
Richard.A.Hurst@irscounsel.treas.gov
(202) 622-7180 (not toll-free numbers).
SUPPLEMENTARY INFORMATION:

Background

Section 7811 of the Internal Revenue
Code (Code) authorizes the NTA to issue
a TAO when a taxpayer is suffering or
is about to suffer a significant hardship
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as a result of the manner in which the
internal revenue laws are being
administered by the IRS and the law
and the facts support relief. A TAO may
be issued to direct that the operating
division or function take a specific
action, cease a specific action, or refrain
from taking a specific action or to order
the IRS to review at a higher level,
expedite consideration of, or reconsider
a taxpayer’s case. The IRS will comply
with a TAO unless it is appealed and
then modified or rescinded by the
Commissioner, the Deputy
Commissioner, or the NTA. Appeal
procedures are provided in the Internal
Revenue Manual (IRM).

Proposed regulations were published
on April 19, 1996, in the Federal
Register (61 FR 17265). The proposed
regulations limited the authority to
modify or rescind TAOs to the
Ombudsman, the Commissioner, and
the Deputy Commissioner, and, with the
written authorization of one of these
officials, a district director, a service
center director, a compliance center
director, a regional director of appeals
(director), or the superiors of a director.
Following the publication of the
proposed regulations, Congress enacted
TBOR 2, Public Law 104-168, 110 Stat.
1452 (1996), which, among other things,
authorized only the Taxpayer Advocate,
the Commissioner, or the Deputy
Commissioner to modify or rescind a
TAO. In light of the enactment of TBOR
2, this document withdraws the
proposed regulations published in the
Federal Register on April 19, 1996.

This document also contains
proposed amendments to the Procedure
and Administration Regulations (26 CFR
part 301) relating to TAOs under section
7811. Temporary regulations (TD 8246)
were published on March 22, 1989, in
the Federal Register (54 FR 11699).
Final regulations (TD 8403) were
published on March 23, 1992, in the
Federal Register (57 FR 9975). After the
final regulations were published,
sections 101 and 102 of TBOR 2, Public
Law 104-168, 110 Stat. 1452 (1996),
amended section 7811 by changing the
name of the Ombudsman to the
Taxpayer Advocate, providing that
TAOs may order the IRS to take certain
affirmative actions, and restricting who
may modify or rescind a TAO. Section
1102 of RRA 98, Public Law 105-206,
112 Stat. 685 (1998), further amended
section 7811, by providing examples of
significant hardship and replacing
“Taxpayer Advocate” with “National
Taxpayer Advocate.” Section 881(c) of
AJCA, Public Law 108-357, 118 Stat.
1418 (2004) clarified that a TAO applies
to personnel performing services under
a qualified tax collection contract to the

same extent as it applies to IRS
personnel. Thus, this document
contains a new notice of proposed
rulemaking implementing the
amendments under section 7811
pursuant to the enactment of TBOR 2,
RRA 98, the Community Renewal Tax
Relief Act of 2000, and AJCA and also
to provide guidance on issues that have
arisen in the administration of section
7811. Section 301.7811-1(e) of the
existing regulations, which concerns the
suspension of statutes of limitations, is
not being revised as part of this
proposed rulemaking as changes to that
section may involve changes to IRS
computer processing systems and will
be dealt with at a later date.

Explanation of Provision

1. Significant Hardship

Under Section 301.7811-1(a)(4)(ii) of
the existing regulations, significant
hardship means “‘serious privation
caused or about to be caused to the
taxpayer as the result of the particular
manner in which the internal revenue
laws are being administered by the
Internal Revenue Service.” RRA 98
clarified the meaning of the term
significant hardship by providing a
nonexclusive list of types. Section
7811(a)(2) provides that significant
hardship includes: (1) An immediate
threat of adverse action; (2) a delay of
more than 30 days in resolving taxpayer
account problems; (3) the incurring by
the taxpayer of significant costs
(including fees for professional
representation) if relief is not granted; or
(4) irreparable injury to, or a long-term
adverse impact on, the taxpayer if relief
is not granted. Thus, the proposed
regulations list the statutory types and
also provide guidance with regard to
what constitutes significant hardship
under the delay standard and other
criteria. Significant hardship under the
30-day delay standard is met when a
taxpayer does not receive a response by
the date promised by the IRS, or when
the IRS has established a normal
processing time for taking an action and
the taxpayer experiences a delay of
more than 30 days beyond the normal
processing time.

2. Distinction Between Significant
Hardship and Issuance of TAO

The proposed regulations discuss the
distinction between a finding of
“significant hardship”” and “the
issuance of a TAO.” The proposed
regulations are designed to clarify that
a finding by the NTA that a taxpayer is
suffering or about to suffer a significant
hardship as a result of the manner in
which the internal revenue laws are

being administered by the IRS will not
automatically result in the issuance of a
TAQO. After making a determination of
significant hardship, the NTA must
determine whether the facts and the law
support relief.

3. Compliance With the TAO

The proposed regulations explain that
a TAO is an order by the NTA to the IRS
and that the IRS will comply with the
terms of the TAO unless it is appealed
and then modified or rescinded by the
Commissioner, the Deputy
Commissioner, or the NTA. If a TAO is
modified or rescinded by the
Commissioner or Deputy Commissioner,
a written explanation of the reasons for
the modification or rescission must be
provided to the NTA. Furthermore, the
proposed regulations clarify that a TAO
is not intended to be a substitute for an
established administrative or judicial
review procedure, but rather is intended
to supplement these procedures if a
taxpayer is about to suffer or is suffering
a significant hardship. Thus, a
taxpayer’s right to administrative or
judicial review will not be diminished
or expanded in any way as a result of
the taxpayer’s seeking assistance from
the Taxpayer Advocate Service (TAS).

4. Form of Request

The proposed regulations provide that
a request for a TAO shall be made on
a Form 911, “Request for Taxpayer
Advocate Service Assistance (and
Application for Taxpayer Assistance
Order)” (or other specified form) or in
a written statement that provides
sufficient information for TAS to
determine the nature of the harm or the
need for assistance.

5. Scope of the TAO

The proposed regulations provide that
the NTA can issue a TAO directing an
action in the circumstances outlined in
section 7811(b). Section 7811(b)
provides that the NTA may issue a TAO
ordering the IRS within a specified time
to (i) release levied property, or (ii)
cease any action, take any action as
permitted by law, or refrain from taking
any action with respect to a taxpayer
under: (A) Chapter 64 (relating to
collection); (B) chapter 70, subchapter B
(relating to bankruptcy and
receiverships); (C) chapter 78 (relating
to discovery of liability and enforcement
of title); or (D) any other provision of
law specifically described by the NTA
in the TAO. Consistent with the list of
specific subchapter and chapters of the
Code in section 7811(b), the proposed
regulations provide that the phrase “any
provision of law” refers to other
provisions of the internal revenue laws
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similar to the provisions enumerated in
the statute.

The proposed regulations further
provide that in circumstances where the
statute does not authorize the issuance
of a TAO to order a specific action, if
the NTA determines that the taxpayer is
suffering or about to suffer a significant
hardship and that the issuance of a TAO
is appropriate, the NTA may issue a
TAO seeking to expedite, review, or
reconsider an action at a higher level.
Although the statute does not expressly
state that a TAO may be issued to
request that the IRS expedite, review, or
reconsider at a higher level an action,
the statute and the legislative history
support this interpretation.

As initially enacted, section 7811(b)
did not grant the Ombudsman (the
predecessor to the NTA) the authority to
order affirmative actions. At that time,
section 7811(b) provided that a TAO
could order either the release of levy or
could order the IRS to cease or refrain
from taking an action under the three
enumerated chapters of the Code listed
in the statute. Thus, under the initial
version of section 7811(b)(2), except for
releasing levies, TAOs could not be
issued to take affirmative actions. For
example, a TAO could order the IRS to
refrain from filing a Notice of Federal
Tax Lien (NFTL), but it could not
require the IRS to release an NFTL.
Delegation Order (DO) 239 (01-31-92)
remedied this problem by delegating to
the Ombudsman the authority to order
affirmative acts. Congress also
recognized the deficiency in the law and
amended section 7811(b) as part of
TBOR 2 to allow TAOs to be issued with
respect to affirmative acts by inserting
the words ‘““take any action as permitted
by law” into the statute. The Committee
Report to TBOR 2, H. Rep. No. 104-506,
104th Cong., 2nd Sess., at 1148 (1996),
explains how the existing law was
deficient in that, for example, it did not
allow a TAO to be issued to expedite a
refund or review the validity of a tax
deficiency. The report explains that the
reason for amendment to section
7811(b) was to allow a TAO to be issued
“for a review of the appropriateness of
the proposed action.” Thus, consistent
with the legislative history and the
statutory amendments, the proposed
regulations provide that where the
statute does not authorize the issuance
of a TAO to order a specific action, if
the NTA determines that a taxpayer is
suffering or about to suffer a significant
hardship and that relief is appropriate,
the NTA may issue a TAO seeking to
expedite, review, or reconsider an
action at a higher level.

6. Who Is Subject to a TAO?

The proposed regulations provide
rules regarding who is subject to a TAO.
Generally, a TAO can be issued to any
operating division or function of the
IRS. Due to the sensitivity and
importance of criminal investigations,
the proposed regulations provide that a
TAO may not be issued if the action
ordered in the TAO could reasonably be
expected to impede a criminal
investigation. The IRS Criminal
Investigation division (CI) will
determine whether the action ordered in
the TAO could reasonably be expected
to impede an investigation. Procedures
for handling cases where the NTA
questions CI’s initial determination will
be added to the IRM.

The rule for issuing a TAO to the
Office of Chief Counsel has been
updated to reflect the reorganization of
the IRS as well as statutory changes. The
existing regulations provide that: ““[a]
taxpayer assistance order may generally
not be issued * * * to enjoin an act of
the Office of Chief Counsel (with the
exception of Appeals).” Due to a
reorganization of the Office of Chief
Counsel, effective October 1, 1995,
Appeals is no longer a component of the
Office of Chief Counsel. Accordingly,
the proposed regulations eliminate the
parenthetical reference to Appeals in
§301.7811-1(c)(3). The NTA continues
to have the authority to issue TAOs to
Appeals. Additionally, at the time that
the existing regulations were finalized,
the Ombudsman could not issue a TAO
to order an affirmative act, other than a
release of levy. As discussed in this
preamble, under the current version of
the statute, the NTA has much broader
authority regarding the ability to order
an affirmative act. Thus, the term
“enjoin”’ has also been eliminated, and
the rule under the proposed regulations
is that: “[glenerally a TAO may not be
issued to the Office of Chief Counsel.”

Special Analyses

This notice of proposed rulemaking is
not a significant regulatory action as
defined in Executive Order 12866.
Therefore, a regulatory assessment is not
required. It has also been determined
that section 553(b) of the Administrative
Procedure Act (5 U.S.C. chapter 5) does
not apply to these regulations. Pursuant
to the Regulatory Flexibility Act (5
U.S.C. chapter 6), it is hereby certified
that these regulations will not have a
significant economic impact on a
substantial number of small entities.
The information required under these
proposed regulations is already required
by the current regulations and the Form
911, “Request for Taxpayer Advocate

Service Assistance (and Application for
Taxpayer Assistance order).” In
addition, the Form 911 takes minimal
time and expense to prepare, and the
filing of a Form 911 is optional.
Therefore, preparing the Form 911 does
not significantly increase the burden on
taxpayers. Based on these facts, the
Treasury Department and the IRS have
determined that these proposed
regulations will not have a significant
economic impact on a substantial
number of small entities. Furthermore,
the substance of the regulations does not
concern the Form 911, but the
procedures the Taxpayer Advocate
Service (TAS) or the Internal Revenue
Service (IRS) must follow with respect
to taxpayer assistance orders. Therefore,
any burden created by these regulations
is on the TAS or IRS, not taxpayers.
Pursuant to section 7805(f) of the Code,
this notice of proposed rulemaking has
been submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Comments and Requests for a Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written or electronic comments that are
submitted timely to the IRS. All
comments will be available for public
inspection and copying. A public
hearing may be scheduled if requested
in writing by any person who timely
submits written comments. If a public
hearing is scheduled, notice of the date,
time, and place for the public hearing
will be published in the Federal
Register.

Drafting Information

The principal author of these
regulations is Janice R. Feldman, Office
of the Special Counsel (National
Taxpayer Advocate Program) (CC:NTA).

List of Subjects in 26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

Withdrawal of Proposed Regulations

Accordingly, under the authority of
26 U.S.C. 7805, the notice of proposed
rulemaking that was published in the
Federal Register on April 19, 1996 (61
FR 17265) is withdrawn.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 301 is
proposed to be amended as follows:
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PART 301—PROCEDURE AND
ADMINISTRATION

Paragraph 1. The authority citation
for part 301 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 301.7811-1 is
amended by revising paragraphs (a), (b),
(c) and (d), removing paragraphs (f), (g),
(h) and redesignating paragraph (h) as (f)
and revising newly designated
paragraph (f) to read as follows:

§301.7811—1 Taxpayer Assistance Orders.

(a) Authority to issue—(1) In general.
When an application for a Taxpayer
Assistance Order (TAO) is filed by the
taxpayer or the taxpayer’s authorized
representative in the form, manner and
time specified in paragraph (b) of this
section, the National Taxpayer Advocate
(NTA) may issue a TAO if, in the
determination of the NTA, the taxpayer
is suffering or is about to suffer a
significant hardship as a result of the
manner in which the internal revenue
laws are being administered by the
Internal Revenue Service (IRS),
including action or inaction on the part
of the IRS.

(2) The National Taxpayer Advocate
defined. The term National Taxpayer
Advocate includes any designee of the
NTA, such as a Local Taxpayer
Advocate.

(3) Issuance without a written
application. The NTA may issue a TAO
in the absence of a written application
by the taxpayer under section 7811(a).

(4) Significant hardship—(i)
Determination required. Before a TAO
may be issued, the NTA is required to
make a determination regarding
significant hardship.

(ii) Term Defined. The term
significant hardship means a serious
privation caused or about to be caused
to the taxpayer as the result of the
particular manner in which the revenue
laws are being administered by the IRS.
Significant hardship includes situations
in which a system or procedure fails to
operate as intended or fails to resolve
the taxpayer’s problem or dispute with
the IRS. A significant hardship also
includes, but is not limited to:

(A) An immediate threat of adverse
action;

(B) A delay of more than 30 days in
resolving taxpayer account problems;

(C) The incurring by the taxpayer of
significant costs (including fees for
professional representation) if relief is
not granted; or

(D) Irreparable injury to, or a long-
term adverse impact on, the taxpayer if
relief is not granted.

(iii) A delay of more than 30 days in
resolving taxpayer account problems is
further defined. A delay of more than 30
days in resolving taxpayer account
problems exists under the following
conditions:

(A) When a taxpayer does not receive
a response by the date promised by the
IRS; or

(B) When the IRS has established a
normal processing time for taking an
action and the taxpayer experiences a
delay of more than 30 days beyond the
normal processing time.

(iv) Examples of significant hardship.
The provisions of this section are
illustrated by the following examples:

Example 1. Immediate threat of adverse
action. The IRS serves a levy on A’s bank
account. A needs the bank funds to pay for
a medically necessary surgical procedure that
is scheduled to take place in one week. If the
levy is not released, A will lack the funds
necessary to have the procedure. A is
experiencing an immediate threat of adverse
action.

Example 2. Delay of more than 30 days. B
files a Form 4506, ‘“Request for a Copy of Tax
Return.” B does not receive the photocopy of
the tax return after waiting more than 30 days
beyond the normal time for processing. B is
experiencing a delay of more than 30 days.

Example 3. Significant costs. The IRS
sends XYZ, Inc. several notices requesting
payment of the outstanding employment
taxes owed by XYZ, Inc. and four of its
subsidiaries. The IRS contends that XYZ, Inc.
and the four subsidiaries have small
employment tax balances with respect to 12
employment tax quarters totaling $10X. XYZ,
Inc. provides documentation to the IRS
which it contends shows that if all payments
were applied to each entity correctly, there
would be no balance due. The IRS requests
additional records and documentation.
Because there are 60 tax periods (12 quarters
for each of the five entities) involved, to
comply with this request XYZ, Inc. will need
to hire an accountant, who estimates he will
charge at least $5X to organize all the records
and provide a detailed analysis of the how
the payments should have been applied.
XYZ, Inc. is facing significant costs.

Example 4. Irreparable injury. D has
arranged with a bank to refinance his
mortgage to lower his monthly payment. D is
unable to make the current monthly
payment. Unless the monthly payment
amount is lowered, D will lose his residence
to foreclosure. The IRS refuses to subordinate
the Federal tax lien, as permitted by IRC
section 6325(d), or discharge the property
subject to the lien, as permitted by IRC
section 6325(b). As a result, the bank will not
allow D to refinance. D is facing an
irreparable injury if relief is not granted.

(5) Distinction Between Significant
Hardship and the Issuance of a TAO. A
finding that a taxpayer is suffering or
about to suffer a significant hardship as
a result of the manner in which the
internal revenue laws are being
administered by the IRS will not
automatically result in the issuance of a

TAO. After making a determination of
significant hardship, the NTA must
determine whether the facts and the law
support relief for the taxpayer. In cases
where any IRS employee is not
following applicable published
administrative guidance (including the
Internal Revenue Manual), the NTA
shall construe the factors taken into
account in determining whether to issue
a TAO in the manner most favorable to
the taxpayer.

(b) Generally. A TAO is an order by
the NTA to the IRS. The IRS will
comply with a TAO unless it is
appealed and then modified or
rescinded by the NTA, Commissioner or
the Deputy Commissioner. If a TAO is
modified or rescinded by the
Commissioner or Deputy Commissioner,
a written explanation of the reasons for
the modification or rescission must be
provided to the NTA. The NTA may not
make a substantive determination of any
tax liability. A TAO is also not intended
to be a substitute for an established
administrative or judicial review
procedure, but rather is intended to
supplement existing procedures if a
taxpayer is about to suffer or is suffering
a significant hardship. A request for a
TAO shall be made on a Form 911,
“Request for Taxpayer Advocate Service
Assistance (And Application for
Taxpayer Assistance Order)” (or other
specified form) or in a written statement
that provides sufficient information for
TAS to determine the nature of the harm
or the need for assistance. A taxpayer’s
right to administrative or judicial review
will not be diminished or expanded in
any way as a result of the taxpayer’s
seeking assistance from TAS.

(c) Contents of Taxpayer Assistance
Orders. After establishing that the
taxpayer is facing significant hardship
and determining that the facts and law
support relief to the taxpayer, the NTA
may issue a TAO ordering the IRS
within a specified time to—

(1) Release a Levy. Release levied
property (to the extent that the IRS may
by law release such property); or

(2) Take Certain Other Actions. Cease
any action, take any action as permitted
by law, or refrain from taking any action
with respect to a taxpayer pursuant to—

(i) Chapter 64 (relating to collection);

(ii) Chapter 70, subchapter B (relating
to bankruptcy and receiverships);

(iii) Chapter 78 (relating to discovery
of liability and enforcement of title); or

(iv) Any other provision of the
internal revenue laws specifically
described by the NTA in the TAO.

(3) Expedite, Review or Reconsider an
Action at a Higher Level. Although the
NTA may not make the substantive
determination, a TAO may be issued to
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require the IRS to expedite, reconsider,
or review at a higher level an action
taken with respect to a determination or
collection of a tax liability.

(4) Examples. The following examples
assume the existence of significant
hardship:

Example 1. ] contacts a local taxpayer
advocate because a wage levy is causing
financial difficulties. The NTA determines
that the levy should be released as it is
causing economic hardship (within the
meaning of section 6343(a) and Treas. Reg.
§301.6343—-1(b)(4)). The NTA may issue a
TAO ordering the IRS to release the levy in
whole or in part by a specified date.

Example 2. The IRS rejects K’s offer in
compromise. K files a Form 911, “Request for
Taxpayer Advocate Service Assistance (and
Application for Taxpayer Assistance Order).”
The NTA discovers facts that support
acceptance of the offer in compromise. The
NTA may issue a TAO ordering the IRS to
reconsider its rejection of the offer or to
review the rejection of the offer at a higher
level. The TAO may include NTA analysis of
and recommendation for resolving the case.

Example 3. L files a protest requesting
Appeals consideration of IRS’s proposed
denial of L’s request for innocent spouse
relief. Appeals advises L that it is going to
issue a Final Determination denying the
request for innocent spouse relief. L files a
Form 911, “Request for Taxpayer Advocate
Service Assistance (and Application for
Taxpayer Assistance Order).” The NTA
reviews the administrative record and
concludes that the facts support granting
innocent spouse relief. The NTA may issue
a TAO ordering Appeals to refrain from
issuing a Final Determination and reconsider
or review at a higher level its decision to
deny innocent spouse relief. The TAO may
include TAS analysis of and
recommendation for resolving the case.

(d) Issuance. A TAO may be issued to
any office, operating division, or
function of the IRS. A TAO shall apply
to persons performing services under a
qualified tax collection contract (as
defined in section 6306(b)) to the same
extent and in the same manner as the
order applies to IRS employees. A TAO
will not be issued to IRS Criminal
Investigation division (CI), or any
successor IRS division responsible for
the criminal investigation function, if
the action ordered in the TAO could
reasonably be expected to impede a
criminal investigation. CI will
determine whether the action ordered in
the TAO could reasonably be expected
to impede an investigation. Generally, a
TAO may not be issued to the Office of
Chief Counsel.

* * * * *

(f) Effective applicability date. These
regulations are applicable for TAOs
issued on or after the date of publication
of the Treasury decision adopting these
rules as final regulations in the Federal

Register, except that paragraph (e) is
applicable beginning March 20, 1992.
Linda E. Stiff,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. E9-17747 Filed 7-24—09; 8:45 am]
BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R04-0OAR-2009-0023; FRL-8935-2]

Approval and Promulgation of
Implementation Plans; Kentucky;
Variance of Avis Rent-A-Car and
Budget Rent-A-Car Facilities Located
at the Cincinnati/Northern Kentucky
International Airport

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
the source-specific State
Implementation Plan (SIP) revision
submitted by the Commonwealth of
Kentucky on February 4, 2009, for the
purpose of removing Stage II vapor
control requirements at Avis Rent-A-
Car, and Budget Rent-A-Car facilities
located at the Cincinnati/Northern
Kentucky International Airport. This
proposed revision to the SIP is
approvable based on the December 12,
2006, EPA policy memorandum from
Stephen D. Page entitled Removal of
Stage Il Vapor Recovery in Situations
Where Widespread Use of Onboard
Refueling Vapor Recovery is
Demonstrated. This action is being
taken pursuant to Section 110 of the
Clean Air Act (CAA).

DATES: Written comments must be
received on or before August 26, 2009.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2009-0023 by one of the following
method:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: benjamin.lynorae@epa.gov.

3. Fax: (404) 562-9010.

4. Mail: “EPA-R04-0OAR-2009—
0023”, Regulatory Development Section;
Air Planning Branch; Air, Pesticides and
Toxics Management Division; U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960.

5. Hand Delivery or Courier: Lynorae
Benjamin, Regulatory Development
Section; Air Planning Branch; Air,
Pesticides and Toxics Management

Division; U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street,
SW., Atlanta, Georgia 30303—-8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding Federal
holidays.

Instructions: Direct your comments to
Docket ID No. “EPA-R04-OAR-2009-
0023”. EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at
http://www.regulations.gov, including
any personal information provided,
unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
through http://www.regulations.gov or
e-mail, information that you consider to
be CBI or otherwise protected. The
http://www.regulations.gov Web site is
an “anonymous access’’, which means
EPA will not know your identity or
contact information unless you provide
it in the body of your comments. If you
send an e-mail comment directly to EPA
without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider you comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: All documents in the
electronic docket are listed in the http:
//www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
materials, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in the hard copy
form. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticide and
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Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Mohammad Madjdinasab, Regulatory
Development Section; Air Planning
Branch; Air, Pesticides and Toxics
Management Division; U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. The
telephone number is (404) 562—9026.
Mr. Madjdinasab can also be reached via
electronic mail at
madjdinasab.mohammad@epa.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. Background

II. Analysis of the State’s Submittals

III. Proposed Action

IV. Statutory and Executive Order Reviews

I. Background

Under the CAA Amendments of 1990
(See 56 FR 56694, effective January 6,
1992), EPA designated and classified
three Kentucky counties (Boone,
Campbell, and Kenton in the Northern
Kentucky Area) and four Ohio counties
(Butler, Clermont, Hamilton, and
Warren) as a ‘“‘moderate’”” ozone
nonattainment area as part of the
Cincinnati/Northern Kentucky Area.
The designation was based on the Area’s
1-hour ozone design value of 0.157 parts
per million (ppm) for the three year
period of 1988-1990. Pursuant to the
requirements of section 182(b)(3) of the
CAA, the Commonwealth of Kentucky,
Energy and Environment Cabinet,
Division of Air Quality (KDAQ)
developed Kentucky Administrative
Regulations (KAR) 401 KAR 59:174
Stage II controls at gasoline dispensing
facilities, and submitted the rule to EPA
for approval as part of Kentucky’s ozone
SIP. The rule was adopted by the
Commonwealth of Kentucky on January
12, 1998, and approved by EPA into the
SIP on December 8, 1998 (63 FR
675896). Under this regulation, gasoline
dispensing facilities with a monthly
throughput of 25,000 gallons or more
located in a Kentucky county in which
the entire county is classified as severe,
serious, or moderate nonattainment for
ozone, are required to install Stage II
vapor recovery systems.

On October 29, 1999, having
implemented all measures required of

Kentucky to that date for moderate
ozone nonattainment areas under the
CAA, and with three years of data
(1996-1998) showing compliance with
the 1-hour ozone standard, KDAQ
submitted to EPA an ozone maintenance
plan and request for redesignation of the
Cincinnati/Northern Kentucky area to
attainment status. The maintenance
plan, as required under section 175A of
the CAA, showed that nitrogen oxides
and volatile organic compound (VOC)
emissions in the area would remain
below the 1990 “‘attainment year”
levels. In making these projections,
KDAQ factored in the emissions benefit
(primarily VOCs) of the area’s Stage II
program, and did not remove this
program as part of its 1-hour ozone SIP.
The redesignation request and
maintenance plan were approved by
EPA, effective June 19, 2000 (65 FR
37879). Since the Kentucky Stage II
program was already in place and had
been included in the State’s October 29,
1999, redesignation request and 1-hour
ozone maintenance plan for the Area,
KDAQ elected not to remove the
program from the SIP at that time.

On April 6, 1994, EPA promulgated
regulations requiring the phase-in of on-
board refueling vapor recovery (ORVR)
systems on new motor vehicles. Under
Section 202(a)(6) of the CAA, moderate
ozone nonattainment areas are not
required to implement Stage II vapor
recovery programs after promulgation of
ORVR standards.

II. Analysis of Kentucky’s Submittal

A. Requested Source Specific
Exemption of Stage II Requirements

EPA’s primary consideration for
determining the approvability of
Kentucky’s request to exempt Stage II
vapor control requirements for Avis
Rent-A-Car and Budget Rent-A-Car
facilities located at the Cincinnati/
Northern Kentucky International
Airport is whether this requested action
complies with section 110 (a)(l) of the
CAA. Below is EPA’s analysis of these
considerations.

1. Federal Requirements for Stage II

States were required to adopt Stage II
rules for all areas classified as
“moderate” or worse under section
182(b)(3) of the CAA. However, section
202(a)(6) of the CAA states that “‘the
requirements of section 182(b)(3)
(relating to Stage II gasoline vapor
recovery) for areas classified under
section 181 as moderate for ozone shall
not apply after promulgation of such
standards.” ORVR regulations were
promulgated by EPA on April 6, 1994
(see 59 FR 16262, 40 CFR 86.001 and 40

CFR 86.098). As a result, the CAA no
longer requires moderate areas to
impose Stage II controls under section
182(b)(3), and such areas may seek SIP
revisions to remove such requirements
from their SIP, subject to section 110(1)
of the Act. EPA’s policy memorandum
related to ORVR, dated March 9, 1993,
and June 23, 1993, provided further
guidance on an allowance for removing
Stage Il requirements from certain areas.
The policy memorandum dated March
9, 1993 states “When onboard rules are
promulgated, a State may withdraw its
stage II rules for moderate areas from the
SIP (or from consideration as a SIP
revision) consistent with its obligation
under sections 182(b)(3) and 202(a)(6),
so long as withdrawal will not interfere
with any other applicable requirement
of the Act.” Because Kentucky is taking
credit for Stage II in its maintenance
plan, this action is subject to section
110(1) of the CAA, which states:

Plan Revision—Each revision to an
implementation plan submitted by a State
under this chapter shall be adapted by such
State after reasonable notice and public
hearing. The Administrator shall not approve
a revision of a plan if the revision would
interfere with any applicable requirement
concerning attainment and reasonable further
progress (as defined in section 7501 of this
title), or any other applicable requirement of
this chapter.

As such, Kentucky must make a
demonstration of noninterference in
order to remove Stage II from the SIP for
Avis Rent-A-Car and Budget Rent-A-Car
facilities located at the Cincinnati/
Northern Kentucky International
Airport.

2. Cincinnati—Hamilton Interstate Area
Air Quality Status

On April 30, 2004, EPA designated
the Cincinnati/Northern Kentucky Area,
which consists of Boone, Campbell, and
Kenton Counties in Kentucky (and
Butler, Clermont, Clinton, Hamilton,
and Warren Counties in Ohio) as
nonattainment for the 1997 8-hour
ozone national ambient air quality
standard (NAAQS) (69 FR 23857). The
Cincinnati/Northern Kentucky Area
remains designated as nonattainment,
and has 2005-2007 and 2006—2008 8-
hour ozone design values of 0.086 pp
and 0.085 ppm, respectively. On March
12, 2008, EPA strengthened the 8-hour
ozone NAAQS by revising it to 0.075.
Designations for this new 8-hour
NAAQS are scheduled for March 2010.

On January 5, 2005, EPA published
designations for the 1997 annual and
24-hour PM, 5 standard (70 FR 944). The
Cincinnati/Northern Kentucky Area was
designated as an attainment area for the
1997 24-hour PM; 5 standard. However,
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this same area was designated as
nonattainment for the 1997 annual
PM, 5 standard and has remained as a
nonattainment area for that standard.
Compliance with the 1997 PM, s annual
standard is 15 microgram per cubic
meter (ug/m3). The annual PM, s design
value for Cincinnati/Northern Kentucky
area for the period of 2005-2007 was
17.3 ug/m3.

On October 17, 2006 and effective
December 18, 2006, EPA published a
rulemaking regarding the NAAQS for
the PMs s standard. Specifically, EPA
retained the annual PM, 5 standard of 15
ug/m3 and revised 24-hour PM; s
standard, changing it from 65 ug/m3 to
35 ug/m3. The revision of the 24-hour
PM, 5 standard in 2006, triggered the
designation process for the standard.
Based on 2006—2008 monitoring data,
the design value for the Cincinnati/
Northern Kentucky Area is 34.9 ug/m3,
which is in compliance with the
standard. The Commonwealth of
Kentucky submitted a letter dated
February 10, 2009, which requested that
the Cincinnati/Northern Kentucky Area
be classified attainment based on 2006—
2008 data. EPA has yet to publish the
final rulemaking with the final
designations for the revised 24-hour
PM, 5 standard.

3. Non-Interference Demonstration for
Exemption of Stage II Requirements

This proposed source-specific
revision to the Kentucky SIP is
approvable based on the CAA and the
December 12, 2006, EPA memorandum
from Stephen D. Page entitled, Removal
of Stage II Vapor Recovery in Situations
Where Widespread Use of On-board
Refueling Vapor Recovery is
Demonstrated which provides guidance
to States concerning the removal of
Stage II gasoline vapor recovery systems
where States demonstrate to EPA that
widespread use of ORVR has occurred
in specific portions of the motor vehicle
fleet. States were required to adopt
Stage II rules for such areas under
section 182(b)(3) of the CAA. However,
Section 202(a)(6) of the CAA states that
“The requirements of section 182(b)(3)
of this title (relating to stage II gasoline
vapor recovery) for areas classified
under section 181 of this title as
moderate for ozone shall not apply after
promulgation of such standards and the
Administrator may, by rule, revise or
waive the application of the
requirements of such section 182(b)(3)
of this title for areas classified under
section 181 of this title as serious,
severe, or extreme for ozone * * *.”
Section 202 On-board Refueling Vapor
Recovery regulations were promulgated
by EPA on April 6, 1994, and the

requirements of these regulations are
currently being phased in. In this
circumstance, EPA does believe that a
determination of “widespread” use is
necessary to provide for the source
specific SIP revision for Stage II
requirements for Avis Rent-A-Car and
Budget Rent-A-Car facilities. EPA’s
December 12, 2006, memorandum states
that if 95 percent of the vehicles in a
fleet have ORVR, then widespread use
will likely have been demonstrated for
that fleet. The memorandum addresses
the following specific fleets:

o Initial fueling of new vehicles at
automobile assembly plants;

o Refueling of rental cars at rental car
facilities;

¢ Refueling of flexible fuel vehicles at
E85 dispensing pumps.

Most large rental car companies rent
current model vehicles that are
equipped with ORVR and vehicle
models are changed to current year
models every year or two. The
Commonwealth of Kentucky has
confirmed that 100 percent and not less
than 95 percent of vehicles at Avis Rent-
A-Car and Budget Rent-A-Car facilities
located at the Cincinnati/Northern
Kentucky International Airport are
equipped with ORVR.

CAA section 110(a)(2)(D)(i)(I)
prohibits facilities within the State from
emitting any air pollutants in amounts
which will contribute significantly to
nonattainment in, or interfere with
maintenance by, any other State with
respect to any such national primary or
secondary ambient air quality standards.
The only pollutant emitted by refueling
vehicles is VOC, which is a precursor of
ozone, and its emissions are mitigated
by use of vehicles equipped with ORVR.
Kentucky has adequately demonstrated
that ORVR has supplanted Stage II
requirements at Avis Rent-A-Car and
Budget Rent-A-Car facilities.

III. Proposed Action

EPA is proposing to approve the
aforementioned source-specific SIP
revision request from Kentucky. VOC
emissions from vehicles at Avis Rent-A-
Car and Budget Rent-A-Car facilities are
controlled by ORVR, therefore, we
conclude that removal of Stage II
requirements at these facilities would
not result in an increase of VOC
emissions, and thus would not
contribute to ozone formation. The
Commonwealth is seeking to remove
this requirement for these rent-a-car
facilities and has fully satisfied the
requirements of Section 110(1) of the
CAA. Therefore, we are proposing to
approve this source-specific SIP
revision, as it is consistent with Section
110 of CAA.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve State choices,
provided that they meet the criteria of
the CAA. Accordingly, this proposed
action merely approves State law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by State law. For
that reason, this proposed action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
Tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in an Indian
country located in the State, and EPA
notes that it will not impose substantial
direct costs on Tribal governments or
preempt Tribal laws.
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List of Subjects in 40 CFR Part 52

Environmental Protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Volatile organic compounds, Ozone,
Sulfur oxides, Nitrogen dioxide.

Authority: 42 U.S.C. 7401 et seq.

Dated: July 7, 2009.
Beverly H. Banister,
Acting Regional Administrator, Region 4.
[FR Doc. E9-17823 Filed 7-24-09; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2009-0353; FRL-8935-3]

Revisions to the California State
Implementation Plan, California Air
Resources Board Consumer Products
Regulations; Extension of Comment
Period

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule; extension of
comment period.

SUMMARY: The EPA is announcing an
extension of the public comment period
for the proposed rule entitled
“Revisions to the California State
Implementation Plan, California Air
Resources Board Consumer Products
Regulations.” The proposed rule was
initially published in the Federal
Register on June 26, 2009. Written
comments on the proposed rule were to
be submitted to EPA on or before July
27, 2009 (30-day comment period). The
EPA is extending the public comment
period until August 27, 2009.

DATES: The comment period for the
proposed rule published June 26, 2009
(74 FR 30481), is extended. Comments
must be received on or before August
27, 2009.

ADDRESSES: Submit comments,
identified by docket number EPA-R09—
OAR-2009-0353, by one of the
following methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions.

2. E-mail: steckel.andrew@epa.gov.

3. Mail or deliver: Andrew Steckel
(Air-4), U.S. Environmental Protection
Agency, Region IX, 75 Hawthorne
Street, San Francisco, CA 94105-3901.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at http://www.regulations.gov,
including any personal information

provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
http://www.regulations.gov or e-mail.
http://www.regulations.gov is an
“anonymous access’’ system, and EPA
will not know your identity or contact
information unless you provide it in the
body of your comment. If you send e-
mail directly to EPA, your e-mail
address will be automatically captured
and included as part of the public
comment. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment.

Docket: The index to the docket for
this action is available electronically at
http://www.regulations.gov and in hard
copy at EPA Region IX, 75 Hawthorne
Street, San Francisco, California. While
all documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available in
either location (e.g., CBI). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Stanley Tong, EPA Region IX, (415)
947-4122, tong.stanley@epa.gov.

SUPPLEMENTARY INFORMATION: The
proposed rule was signed by the Acting
Regional Administrator on June 17,
2009 and published in the Federal
Register on June 26, 2009 (74 FR 30481).

The proposed action provided a 30-
day public comment period. EPA has
received a request for an additional 30
days to comment on the proposed rule
and is granting that request. Therefore,
EPA is extending the comment period
until August 27, 2009.

Dated: July 17, 2009.
Laura Yoshii,
Acting Regional Administrator, Region IX.
[FR Doc. E9-17832 Filed 7—24—09; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[EPA-HQ-OAR-2008-0080; FRL—8935—1]
RIN 2060-A098

National Emission Standards for
Hazardous Air Pollutants for Area

Sources: Prepared Feeds
Manufacturing

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing national
emissions standards for control of
hazardous air pollutants from prepared
feeds manufacturing facilities. The
proposed emissions standards for new
and existing sources are based on EPA’s
proposed determination as to what
constitutes the generally available
control technology or management
practices for the area source category.

DATES: Comments must be received on
or before August 26, 2009, unless a
public hearing is requested by August 6,
2009. If a hearing is requested on the
proposed rules, written comments must
be received by September 10, 2009.
Under the Paperwork Reduction Act,
comments on the information collection
provisions must be received by Office of
Management and Budget (OMB) on or
before August 26, 2009.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
OAR-2008-0080, may be submitted by
one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

o Agency Web Site: http://
www.epa.gov/oar/docket.html. Follow
the instructions for submitting
comments on the EPA Air and Radiation
Docket Web Site.

e E-mail: Comments may be sent by
electronic mail (e-mail) to a-and-r-
docket@epa.gov, include Docket ID No.
EPA-HQ-OAR-2008-0080 in subject
line of the message.

e Fax:Fax your comments to: (202)
566—9744, Docket ID No. EPA-HQ-
OAR-2008-0080.

e Mail: Send your comments to: Air
and Radiation Docket and Information
Center, Environmental Protection
Agency, Mailcode: 2822T, 1200
Pennsylvania Ave., NW., Washington,
DC 20460, Docket ID No. EPA-HQ-
OAR-2008-0080. Please include a total
of two copies. In addition, please mail
a copy of your comments on the
information collection provisions to the
Office of Information and Regulatory
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Affairs, OMB, Attn: Desk Officer for
EPA, 725 17th St., NW., Washington, DC
20503.

e Hand Delivery or Courier: Deliver
your comments to: EPA Docket Center,
Public Reading Room, EPA West, Room
3334, 1301 Constitution Ave., NW.,
Washington, DC 20460. Such deliveries
are only accepted during the Docket’s
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: All submissions must
include the agency name and docket
number or Regulatory Information
Number (RIN) for this rulemaking. All
comments will be posted without
change and may be made available
online at http://www.regulations.gov,
including any personal information
provided, unless the comment includes
information claimed to be confidential
business information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
information that you consider to be CBI
or otherwise protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

For detailed instructions on
submitting comments and additional

information on the rulemaking process,
see the “Public Participation” heading
of the SUPPLEMENTARY INFORMATION
section of this document.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy form. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the EPA Center EPA Docket Center,
1301 Constitution Ave., NW., Room
3334, Washington, DC 20460. The
Public Reading Room is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744, and
the telephone number for the Air Docket
is (202) 566—1742.

FOR FURTHER INFORMATION CONTACT: Ms.
Jan King, Outreach and Information
Division, Office of Air Quality Planning
and Standards (C404-05), U.S.
Environmental Protection Agency,
Research Triangle Park, North Carolina
27711, telephone number: (919) 541—
5665; fax number: (919) 541-7674;
e-mail address: king.jan@epa.gov.
SUPPLEMENTARY INFORMATION:

Outline. The information in this
preamble is organized as follows:

I. General Information
A. Does this action apply to me?
B. What should I consider as I prepare my
comments to EPA?
C. Where can I get a copy of this
document?
D. When would a public hearing occur?
II. Background Information for Proposed Area
Source Standards
A. What is the statutory authority and
regulatory approach for the proposed
standards?
B. What source category is affected by the
proposed standards?
C. What are the production operations,
emission sources, and available controls?
[I. Summary of This Proposed Rule

A. What are the applicability provisions
and compliance dates?

B. What are the proposed standards?

C. What are the compliance requirements?

D. What are the notification,
recordkeeping, and reporting
requirements?

IV. Rationale for This Proposed Rule

A. How did we select the affected source?

B. How did we ensure that the listed HAP
are addressed by this rule?

C. How did we subcategorize the Prepared
Feeds Manufacturing source category?

D. How did we determine GACT?

E. How did we select the compliance
requirements?

F. How did we decide to exempt this area
source category from Title V permit
requirements?

V. Summary of Impacts of the Proposed
Standards
VL. Statutory and Executive Order Reviews

A. Executive Order 12866: Regulatory
Planning and Review

B. Paperwork Reduction Act

C. Regulatory Flexibility Act

D. Unfunded Mandates Reform Act

E. Executive Order 13132: Federalism

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

H. Executive Order 13211: Actions

Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

. National Technology Transfer
Advancement Act

J. Executive Order 12898: Federal Actions

To Address Environmental Justice in

Minority Populations and Low-Income

Populations

—

1. General Information

A. Does this action apply to me?

The regulated categories and entities
potentially affected by the proposed
standards are prepared feeds
manufacturers who add chromium
compounds or manganese compounds
to their product. In general, the facilities
potentially affected by the rule are
covered under the North American
Industrial Classification System
(NAICS) code listed in the following
table.

Category

NAICS code?

Examples of regulated entities

Industry:

Other Animal Foods Manufacturing ............

311119

Animal feeds, prepared (except dog and cat), manufacturing.

1North American Industry Classification System.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. To determine
whether your facility would be

regulated by this action, you should
examine the applicability criteria in 40
CFR 63.11619 of subpart DDDDDDD
(NESHAP for Area Sources: Prepared
Feeds Manufacturing). If you have any

questions regarding the applicability of
this action to a particular entity, consult
either the air permit authority for the
entity or your EPA regional
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representative as listed in 40 CFR 63.13
of subpart A (General Provisions).

B. What should I consider as I prepare
my comments to EPA?

Do not submit information containing
CBI to EPA through http://
www.regulations.gov or e-mail. Send or
deliver information identified as CBI
only to the following address: Roberto
Morales, OAQPS Document Control
Officer (C404-02), Office of Air Quality
Planning and Standards, U.S.
Environmental Protection Agency,
Research Triangle Park, North Carolina
27711, Attention Docket ID EPA-HQ-
OAR-2008-0080. Clearly mark the part
or all of the information that you claim
to be CBI. For CBI information in a disk
or CD-ROM that you mail to EPA, mark
the outside of the disk or CD-ROM as
CBI and then identify electronically
within the disk or CD-ROM the specific
information that is claimed as CBI. In
addition to one complete version of the
comment that includes information
claimed as CBI, a copy of the comment
that does not contain the information
claimed as CBI must be submitted for
inclusion in the public docket.
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

C. Where can I get a copy of this
document?

In addition to being available in the
docket, an electronic copy of this
proposed action will also be available
on the Worldwide Web (WWW) through
the Technology Transfer Network
(TTN). Following signature, a copy of
this proposed action will be posted on
the TTN’s policy and guidance page for
newly proposed or promulgated rules at
the following address: http://
www.epa.gov/ttn/oarpg/. The TTN
provides information and technology
exchange in various areas of air
pollution control.

D. When would a public hearing occur?

If anyone contacts EPA requesting to
speak at a public hearing concerning the
proposed rule by August 6, 2009, we
will hold a public hearing on August 11,
2009. Persons interested in presenting
oral testimony at the hearing, or
inquiring as to whether a hearing will be
held, should contact Ms. Christine
Adams at (919) 541-5590 at least two
days in advance of the hearing. If a
public hearing is held, it will be held at
10 a.m. at the EPA’s Environmental
Research Center Auditorium, 109 T.W.
Alexander Drive, Research Triangle
Park, NC, or an alternate site nearby.

II. Background Information for
Proposed Area Source Standards

A. What is the statutory authority and
regulatory approach for the proposed
standards?

Section 112(d) of the Clean Air Act
(CAA) requires us to establish national
emission standards for hazardous air
pollutants (NESHAP) for both major and
area sources of hazardous air pollutants
(HAP) that are listed for regulation
under CAA section 112(c). A major
source emits or has the potential to emit
10 tons per year (tons/yr) or more of any
single HAP or 25 tons/yr or more of any
combination of HAP. An area source is
a stationary source that is not a major
source.

Section 112(k)(3)(B) of the CAA calls
for EPA to identify at least 30 HAP
which, as the result of emissions from
area sources, pose the greatest threat to
public health in the largest number of
urban areas. EPA implemented this
provision in 1999 in the Integrated
Urban Air Toxics Strategy (Strategy), (64
FR 38715, July 19, 1999). Specifically,
in the Strategy, EPA identified 30 HAP
that pose the greatest potential health
threat in urban areas, and these HAP are
referred to as the “30 urban HAP.”
Section 112(c)(3) requires EPA to list
sufficient categories or subcategories of
area sources to ensure that area sources
representing 90 percent of the emissions
of the 30 urban HAP are subject to
regulation. A primary goal of the
Strategy is to achieve a 75 percent
reduction in cancer incidence
attributable to HAP emitted from
stationary sources.

Under CAA section 112(d)(5), we may
elect to promulgate standards or
requirements for area sources ‘“which
provide for the use of generally
available control technologies or
management practices (“GACT”’) by
such sources to reduce emissions of
hazardous air pollutants.” Additional
information on GACT is found in the
Senate report on the legislation (Senate
Report Number 101-228, December 20,
1989), which describes GACT as:

* *  *methods, practices and techniques

which are commercially available and
appropriate for application by the sources in
the category considering economic impacts
and the technical capabilities of the firms to
operate and maintain the emissions control
systems.

Consistent with the legislative history,
we can consider costs and economic
impacts in determining GACT, which is
particularly important when developing
regulations for source categories that
may have many small businesses such
as this one.

Determining what constitutes GACT
involves considering the control
technologies and management practices
that are generally available to the area
sources in the source category. We also
consider the standards applicable to
major sources in the same industrial
sector to determine if the control
technologies and management practices
are transferable and generally available
to area sources. In appropriate
circumstances, we may also consider
technologies and practices at area and
major sources in similar categories to
determine whether such technologies
and practices could be considered
generally available for the area source
category at issue. Finally, as noted
above, in determining GACT for a
particular area source category, we
consider the costs and economic
impacts of available control
technologies and management practices
on that category.

We are proposing these national
emission standards in response to a
court-ordered deadline that requires
EPA to issue standards for this source
category, listed pursuant to section
112(c)(3) and (k) by August 17, 2009
(Sierra Club v. Johnson, no. 01-1537,
D.D.C., March 2006). Other rulemakings
will include standards for the remaining
source categories that are due in October
2009.

B. What source category is affected by
the proposed standards?

The source category affected by the
proposed standards is prepared feeds
manufacturers (except for dog and cat
food) who add chromium compounds or
manganese compounds to their product.
We listed the prepared feed source
category under CAA section 112(c)(3) in
one of a series of amendments
(November 22, 2002, 67 FR 70427) to
the original source category list
included in the 1999 Strategy. The
inclusion of this source category of the
section 112(c)(3) area source category
list is based on 1990 emissions data, as
EPA used 1990 as the baseline year for
that listing. Section 112(c)(3) requires
EPA to list sufficient categories or
subcategories of area sources to ensure
that area sources representing 90
percent of the emissions of the 30 urban
HAP are subject to regulation.

In preparing this proposed rule, we
solicited information on the production
operations, emission sources, and
available controls using written facility
surveys from, and operating permits for,
prepared feed manufacturing area
sources, as well as from reviews of
published literature. We also held
discussions with trade association and
industry representatives. From this
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research we found that the prepared
feeds manufacturing area source
category emits the listed urban HAP
chromium compounds and manganese
compounds. Based on current
information, including the 2002 Census,
we believe that there are around 1,800
area source prepared feed
manufacturing facilities currently
operating that add chromium
compounds or manganese compounds
to their products that would be subject
to the proposed area source standards.
These proposed standards do not apply
to research and development facilities,
as defined in section 112(c)(7) of the
CAA.

C. What are the production operations,
emission sources, and available
controls?

Prepared feeds manufacturers
produce feeds for large and small
animals, from hamsters and gerbils to
farm animals. Over 200 ingredients may
be used in feed production operations
including grain and byproducts such as
meat meal, bone meal, beet, and tomato
pulp. Medicinals, vitamins, and
minerals are also added in small
portions.

Grain is usually received at the mill
by hopper bottom truck and/or rail cars,
or in some cases, by barge. Most mills
pass selected feed ingredients, primarily
grains, through cleaning equipment
prior to storage. Upon removal from
storage, the grain is transferred to the
grinding area, where selected whole
grains, primarily corn, are ground prior
to mixing with other feed components.
The hammermill is the most widely
used grinding device. The pulverized
material is forced out of the mill
chamber when it is ground finely
enough to pass through the perforations
in the mill screen.

Mixing is the most important process
in feed milling and is normally a batch
process. Ingredients, including those
containing chromium compounds and
manganese compounds, are weighed on
bench or hopper scales before mixing.
Mixers may be horizontal or vertical
type, using either screws or paddles to
move the ingredients.

The material leaving the mixer is
meal, or mash, and may be marketed in
this form. If pellets are to be made, the
meal is conditioned with steam prior to
being pelleted. Pelleting is a process in
which the conditioned meal is forced
through dies. Pellets are usually 3.2 to
19 mm (s to %4 in.) in diameter. After
pelleting, pellets are dried and cooled in
pellet coolers. If pellets are to be
reduced in size, they are passed through
a crumbler, or granulator. This machine
is a roller mill with corrugated rolls.

Crumbles must be screened to remove
fines and oversized materials. The
product is sent to storage bins and then
bagged or shipped in bulk.

In modern feed mills, transport
equipment is often connected with
closed spouting and turnheads, covered
drag and screw conveyors, and tightly
sealed transitions between adjoining
equipment to reduce internal dust loss
and consequent housekeeping costs.
Some older facilities have also upgraded
to these closed systems.

Emission sources where chromium
compound and manganese compound
emissions may occur include handling
and storage of these compounds,
mixing, storage of the meal or mash,
steam conditioning, pelleting and pellet
cooling, crumbling and screening,
bagging, and bulk shipment loading to
trucks or rail cars. Pelleting and pellet
cooling is the most significant source of
emissions, estimated to emit 90 percent
or more of the total chromium
compound and manganese compound
emissions.

The chromium compounds and
manganese compounds emitted
comprise a small fraction of the total
particulate matter (PM) emissions from
prepared feed mills. Fabric filters and
cyclones are commonly used to control
PM, including the chromium
compounds and manganese compounds,
from the pelleting and pellet cooling
process. These control devices are also
used less frequently for other processes
at prepared feed mill facilities. For some
processes and areas, facilities use the
pollution prevention technique of
closed loop systems that return
collected PM (including chromium
compounds and manganese
compounds) to the process. We believe
that over half of the facilities have these
closed loop systems for their mixing/
grinding processes and for their
conveyers. Common management
practices that reduce chromium
compound and manganese compound
emissions include continual
housekeeping to reduce dust that might
contain these HAP compounds by
vacuuming or sweeping, keeping doors
closed to prevent air flow that would
“stir-up”” dust, preventative equipment
maintenance, careful handling of
chromium- and manganese-containing
micronutrients, and the use of devices
to reduce emissions during the loading
of product on to trucks and railcars.

ITI. Summary of This Proposed Rule

A. What are the applicability provisions
and compliance dates?

The proposed subpart DDDDDDD
standards would apply to each new or

existing prepared feeds manufacturing
facility that is an area source and adds
chromium compounds or manganese
compounds to any of their products.

All existing area source facilities
subject to this proposed rule would be
required to comply with the rule
requirements no later than two years
after the date of publication of the final
rule in the Federal Register. Based on
our assessment, there will be around 32
facilities that will need to evaluate,
purchase, and install add-on control
equipment for their pelleting operations.
We believe that the two-year period
provides sufficient time for this to
occur. In addition, since the vast
majority of the companies in this area
source category are small businesses
and may not have significant experience
complying with federal rules, we
believe that this time period would also
provide opportunity for all companies
to prepare adequately.

A new source is any affected source
that commences construction or
reconstruction after July 27, 2009. All
new sources would be required to
comply with the rule requirements by
the date of publication of the final rule
in the Federal Register or upon startup,
whichever is later.

B. What are the proposed standards?

The proposed standards include
management practices and equipment
standards that will reduce emissions of
chromium compounds and manganese
compounds at prepared feed
manufacturing facilities. These practices
and standards will also result in
reductions of PM and other metal HAP
emissions from the affected processes at
prepared feed manufacturing facilities.

The proposed requirements, which
apply to all new and existing sources,
consist of general management practices
that apply in all areas of the affected
sources and requirements for specific
processes or areas of an affected source.
One proposed general management
practice that would apply to all new and
existing sources in all areas of the
affected source is minimizing excess
dust that could contain chromium
compounds or manganese compounds.
This would be achieved through
practices including, but not limited to,
the use of industrial vacuum systems or
manual sweeping; monthly dust
removal from walls, ledges, and
equipment using low pressure air or by
other means and then sweeping or
vacuuming the area; and by keeping
doors shut. The second general
management practice is the requirement
to maintain and operate all process
equipment that stores, processes, or
contains chromium compounds or
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manganese compounds in a manner to
minimize dust creation.

The proposed requirements that
would apply to all new and existing
sources which are specific to certain
areas of the plant or processes are as
follows:

e For the storage area, all raw
materials containing chromium
compounds or manganese compounds
must be stored in closed containers.

¢ For mixing operations, materials
containing chromium compounds or
manganese compounds must be added
to the mixer in a manner to reduce
emissions, and the mixer must be
covered at all times when mixing is
occurring, except when materials are
being added.

¢ For bulk loading operations, filter
drop socks must be used when loading
product containing chromium
compounds or manganese compounds
into trucks or railcars.

In addition to the above requirements
that apply to all facilities, new and
existing facilities with average daily
feed production levels exceeding 50
tons per day would be required to
install and operate a cyclone to reduce
emissions from pelleting and pellet
cooling operations. Specifically, the
proposed rule would require that
emissions of PM that include chromium
compounds or manganese compounds
would be required to be collected and
routed to a cyclone that is designed to
achieve at least 95 percent reduction in
PM less than 10 microns in diameter
(PM10) and that is operated properly
and in accordance with the equipment
manufacturers specifications.

C. What are the compliance
requirements?

For all new and existing sources,
compliance with the proposed
regulation would be demonstrated
through installation of the required
equipment, adherence to the
management practices, and by keeping
the required records and submitting the
required notifications and reports
described below.

To ensure that the cyclone for the
pelleting and pellet cooling process is
operated properly at facilities with
average daily feed production levels
exceeding 50 tons per day, the proposed
rule would require that the cyclone be
inspected quarterly for corrosion,
erosion, or any other damage that could
result in air in-leakage, and that the
pressure drop be monitored and
recorded daily to ensure that it is being
operated in accordance with the
equipment manufacturer’s
specifications.

The proposed rule would also require
that the filter drop socks on the bulk
loading operations be inspected
monthly to ensure that they are in good
condition.

D. What are the notification,
recordkeeping, and reporting
requirements?

All new and existing sources would
be required to comply with some
requirements of the General Provisions
(40 CFR part 63, subpart A), which are
identified in Table 1 of this proposed
rule. The General Provisions include
specific requirements for notifications,
recordkeeping, and reporting. Each
facility would be required to submit an
Initial Notification and a one-time
Notification of Compliance Status
according to the requirements in 40 CFR
63.9 in the General Provisions. The
Initial Notification, which would be
required to be submitted not later than
120 days after the final rule is published
in the Federal Register, would contain
basic information about the facility and
its operations. The Notification of
Compliance Status, which would be
required to be submitted 120 days after
the compliance date, would contain a
statement that the source has complied
with all relevant standards. It would
also be required to include the pressure
drop range that constitutes proper
operation of the cyclone used to reduce
emissions from the pelleting and pellet
cooling operations.

The proposed rule would require that
records be kept of all notifications. The
proposed rule requires that records be
kept documenting each cyclone or drop
filter sock inspection, and each pressure
drop monitoring event. The proposed
rule further requires that a record be
created monthly that certifies that all
management practices have been
followed. The records must also include
the results of each inspection (including
any actions taken in response to
findings of the inspections), and each
monitoring event. The proposed rule
includes the requirement to prepare an
annual compliance certification, which
would need to be maintained on site.
This report would contain a statement
whether the source has complied with
all relevant standards and other
requirements of the final rule. If a
deviation from the standard occurred
during the annual reporting period, or if
an instance occurred where the cyclone
pressure drop was outside of the proper
operating range submitted in the
Notification of Compliance Status
report, this information would be
required to be included in the annual
report and the report would need to be
submitted to the EPA Administrator or

the designated authority by March 15 of
the same year. All records are required
to be maintained in a form suitable and
readily available for expeditious review,
and that they are kept for at least five
years, the first two of which must be
onsite.

IV. Rationale for This Proposed Rule

A. How did we select the affected
source?

Affected source means the collection
of equipment and processes in the
source category or subcategory to which
the subpart applies. The affected source
may be the same collection of
equipment and processes as the source
category or it may be a subset of the
source category. We are proposing to
designate as the affected source in this
area source NESHAP those prepared
feeds manufacturing operations that
emit chromium compounds and
manganese compounds. Specifically,
the proposed rule defines the affected
source as the collection of all equipment
and activities necessary to perform
prepared feeds manufacturing
operations from the point in the process
where chromium compounds or
manganese compounds are added to the
point where the finished prepared feed
product leaves the facility. This
includes, but is not limited to, areas
where materials containing chromium
compounds and manganese compounds
are stored and areas where the
chromium compounds and manganese
compounds are temporarily stored prior
to addition to the feed at the mixer, as
well as mixing and grinding processes,
pelleting and pellet cooling processes,
packing and bagging processes,
crumblers and screens, bulk loading
operations, and all conveyors and other
equipment that transfer the feed
materials throughout the manufacturing
facility.

B. How did we ensure that the listed
HAP are addressed by this rule?

In selecting the proposed emission
standards, we are using PM as a
surrogate for chromium compounds and
manganese compounds. A sufficient
correlation exists between PM and
chromium compounds and manganese
compounds to rely on PM as a surrogate
for these HAP and for their control.
When released, chromium compounds
and manganese compounds are in
particle form and behave as PM. The
control technologies used for the control
of PM emissions achieve comparable
levels of performance on chromium
compounds and manganese compounds
emissions. Therefore, standards
requiring good control of PM also
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achieve good control of chromium
compounds and manganese compounds.
Furthermore, establishing chromium
compound and manganese compound
standards would impose costly and
significantly more complex compliance
and monitoring requirements and
achieve little, if any, HAP emissions
reductions beyond what would be
achieved using an approach based on
total PM control. Therefore, we decided
to propose standards for prepared feeds
manufacturing based on control of PM
as a surrogate pollutant for chromium
compounds and manganese compounds.

C. How did we subcategorize the
Prepared Feeds Manufacturing source
category?

As part of the GACT analysis, we
considered whether there were
differences in processes, sizes, or other
factors affecting emissions and control
technologies that would warrant
subcategorization of the Prepared feeds
manufacturing area source category.
Under section 112(d)(1) of the CAA,
EPA “may distinguish among classes,
types, and sizes within a source
category or subcategory in establishing
such standards”. In our review of
available data, we observed differences
between prepared feeds manufacturing
facilities based on production levels. We
estimate that the emissions for a typical
small facility are only around 10 percent
of the level of emissions at a typical
larger facility.® There are also
considerable differences in the emission
stream flow rates at larger facilities, as
they are, on average, around five times
greater than the flow rates at the smaller
facilities.2 Based on these differences,
we determined that subcategorization of
the Prepared Feeds Manufacturing
source category was justified.
Consequently, we are proposing to
subcategorize the Prepared Feeds
Manufacturing source category into
“small” and ““large” facilities. The
proposed threshold that we selected to
distinguish between large and small
facilities is a prepared feeds
manufacturing rate of 50 tons per day,
which as the record demonstrates,
represents the characteristics mentioned
above. We are specifically requesting
comment on whether this production
rate is the most appropriate level to

1 Memorandum. Jones, N. and Norwood, P.,
EC/R Incorporated, to King, J., EPA/OAQPS/OID.
Baseline Emissions for the Prepared Feeds
Manufacturing Area Source Category. February 27,
2009.

2Memorandum. Jones, N. and Norwood, P.,
EC/R Incorporated, to King, J., EPA/OAQPS/OID.
Summary of Information Obtained from Industry
Survey for the Prepared Feeds Manufacturing Area
Source Category. February 27, 2009.

define the differences between the small
and large prepared feeds manufacturing
subcategories.

D. How did we determine GACT?

As provided in CAA section 112(d)(5),
we are proposing standards representing
GACT for the prepared feeds
manufacturing source HAP emissions.
As noted in section ILA of this
preamble, the statute allows the Agency
to establish standards for area sources
listed pursuant to section 112(c) based
on GACT. The statute does not set any
condition precedent for issuing
standards under section 112(d)(5) other
than that the area source category or
subcategory at issue must be one that
EPA listed pursuant to section 112(c),
which is the case here.

As noted above, we solicited
information on the available controls
and management practices for this area
source category using written facility
surveys, reviews of published literature,
and reviews of operating permits. We
also held discussions with trade
association and industry
representatives. Our determination of
GACT is based on this information. We
also considered costs and economic
impacts in determining GACT.

We identified two general
management practices that reduce
chromium compound and manganese
compound emissions for all processes
and in all areas of small and large
prepared feed manufacturing facilities.
The first were continual housekeeping
practices to reduce dust that can contain
chromium compounds and manganese
compounds. Examples of these
housekeeping practices include
removing dust with industrial vacuum
systems or by manual sweeping;
periodically removing dust from walls,
ledges, and equipment using low
pressure air or by other means and then
sweeping or vacuuming the area; and
keeping doors closed to avoid spreading
dust throughout the facility. The second
management practice identified was the
proper maintenance and operation of all
process equipment that stores,
processes, or contains chromium
compounds or manganese compounds
to minimize dust creation.

We believe that every prepared feed
facility already employs these practices.
Therefore, the proposed rule includes
these general practices as GACT for
small and large prepared feeds
manufacturing facilities. We are,
however, requesting comment on the
particular requirements listed above
under the first management practice
(vacuuming/sweeping, removing dust
from walls, etc., and keeping doors
closed). Specifically, we would like to

know if there are additional general
management practices that are
commonly used throughout prepared
feeds manufacturing facilities that
should be included in this list of
requirements. We are also asking for
specific maintenance activities and
operational practices that would be
appropriate to include that would
strengthen the second general
management practice.

In addition, we evaluated other
process-specific or area-specific
measures and controls in our analysis.
The following discussion is organized
according to these processes/areas.

Storage Areas. For those facilities that
provided information on the area where
micronutrients containing chromium
compounds and manganese compounds
are stored, 100 percent of both large and
small prepared feeds manufacturing
facilities reported that these materials
were stored in closed containers. There
were no other measures or controls
reported. Therefore, in addition to the
general requirements to minimize dust
and maintain equipment throughout the
facility, we determined that GACT for
the storage areas at small and large
facilities included the requirement that
any raw materials containing chromium
compounds or manganese compounds
be stored in closed containers.

Mixing Processes. Facilities routinely
are careful to minimize losses during
the mixing process of the expensive
micronutrients that contain chromium
compounds and manganese compounds.
This also minimizes chromium
compound and manganese compound
emissions. The measures employed
include adding materials carefully and
keeping the mixer covered after they are
added when mixing is occurring. We
believe that every prepared feed facility
employs these practices and that they
represent GACT.

In addition, control devices to reduce
emissions from mixing operations were
reported in a few instances (24 percent
of facilities surveyed). We estimated the
cost effectiveness of requiring the
uncontrolled mixing operations to
install add-on controls at small prepared
feeds manufacturing facilities to be
around $127 million per ton of
chromium compound and manganese
compound emission reduction and
$380,000 and $1.6 million per ton of PM
and PM, s, respectively. For the larger
facilities, we estimated the cost
effectiveness to be around $18 million
per ton of chromium and manganese
compound emission reduction, $55,000
per ton of PM reduction, and $240,000
per ton of PM, s reduction. Because only
a minority of facilities have installed
these control devices and because the
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cost effectiveness is higher than we
generally consider reasonable, we are
not proposing that add-on control
represents GACT for mixing operations.
Therefore, in addition to the general
requirements to minimize dust and
maintain equipment throughout the
facility, we are proposing that GACT for
the mixing processes at small and large
prepared feeds manufacturing facilities
include the requirements to (1) add
materials containing chromium
compounds or manganese compounds
to the mixer in a manner that minimizes
emissions, and (2) cover the mixer at all
times when materials containing
chromium compounds or manganese
compounds are being used. We are
asking for comment on specific
measures that would be appropriate to
include to strengthen the proposed
requirement to minimize emissions
when materials are being added to the
mixer.

Pelleting and pellet cooling. For
pelleting and pellet cooling processes,
add-on controls were reported for
almost 98 percent of the larger facilities,
but only around 20 percent of the
smaller facilities For the larger facilities,
we estimated that requiring the
additional 2 percent of the larger
facilities to install cyclones would cost
around $300,000 per ton of chromium
compound and manganese compound
reduction, $1,000 per ton of PM
emission reduction, and $4,000 per ton
of PM; 5 reduction. We concluded that
these costs were reasonable in
consideration of the emission
reductions achieved, and determined
that the use of cyclones to reduce
emissions from pelleting cooling
operations was GACT for large prepared
feeds manufacturing facilities.
Therefore, in addition to the general
requirements to minimize dust and
maintain equipment throughout the
facility, we are proposing that GACT for
large prepared feeds manufacturing
facilities include the requirements that
all chromium compound and
manganese compound emissions from
pelleting and pellet cooling operations
must be captured and routed to a
cyclone. The information provided via
the industry survey did not include
specific details about the performance of
these cyclones, but we believe that
properly designed cyclones should be
able to achieve 95 percent reduction in
PM emissions. This belief is based on
follow-up of the survey responses and
information obtained from cyclone
vendors. Therefore, we are proposing
that the cyclones be designed to achieve
at least 95 percent reduction in PM10.
We are specifically requesting comment

on this 95 percent efficiency
requirement. In addition, we are
requesting comment on whether control
devices other than cyclones are used to
reduce PM emissions from pelleting and
pellet cooling. If other devices are used,
we would request information that
demonstrates that these devices are at
least equivalent to the required
cyclones, and the monitoring techniques
utilized to ensure that they are operating
properly.

We also evaluated the impacts of
requiring the installation of cyclones at
all facilities in the small prepared feeds
manufacturing subcategory. As noted
above, the available information
suggests that around 80 percent of these
smaller facilities do not control PM
emissions from their pelleting and pellet
cooling process. We estimated the cost
effectiveness to be around $1 million
per ton of chromium and manganese
compound emission reduction, $4,000
per ton of PM emission reduction, and
$20,000 per ton of PM s reduction. We
estimated that the annual cost of
installing and operating a cyclone at one
of these small facilities would be around
$58,000 per year. Our economic impacts
assessment indicates that annual costs
of this magnitude could represent over
5 percent of the total annual sales for a
smaller prepared feeds manufacturing
facility. We concluded that the adverse
economic impacts do not justify a
determination requiring cyclones for the
small prepared feeds manufacturing
subcategory. Therefore, we are
proposing that GACT for small prepared
feeds manufacturing facilities as only
the general management practices to
minimize dust and maintain equipment.

Bagging. The information provided by
facilities also indicated that add-on
controls, primarily fabric filters, are
used to reduce emissions from bagging
operations at prepared feeds
manufacturing facilities. The available
information suggests that around s of
the smaller facilities and over 90
percent of the larger facilities control
the emissions from the bagging
processes. We evaluated the impacts of
the installation and operation of fabric
filters at the remaining facilities, and
estimated that, for the smaller facilities,
the total capital costs would be over $7
million and the total annual costs would
be over $16 million per year. Since
bagging is a relatively small source of
emissions, the cost effectiveness for
these controls would be around $255
million per ton of chromium and
manganese compound reduction, over
$750,000 per ton of PM emission
reduction, and $3.3 million per ton of
PM, 5 reduction. We concluded that
these cost effectiveness values were too

high to be considered GACT. Therefore,
for bagging operations at smaller
prepared feeds manufacturing facilities,
the proposed rule would require that the
general requirements to minimize dust
and maintain equipment throughout the
facility be followed, but would not
require the installation and operation of
add-on control.

For the larger facilities, we estimated
that the total capital costs would be over
$10 million and the total annual costs
would be over $13 million per year. The
cost effectiveness for these controls at
these larger facilities would be around
$37 million per ton of chromium and
manganese compound reduction, over
$100,000 per ton of PM emission
reduction, and around $500,000 per ton
of PM, 5 reduction. We concluded that,
although a significant portion of the
existing large facilities control
emissions from bagging, these cost
effectiveness values were too high to be
considered GACT. Therefore, for
bagging operations at larger prepared
feeds manufacturing facilities, the
proposed rule would also only require
that the general requirements to
minimize dust and maintain equipment
throughout the facility be followed.

Bulk loading. Based on the industry
surveys, we believe that every facility
uses drop filter socks to reduce dust and
the loss of product during the loading of
railcars and trucks. We determined that
this equipment represents GACT for
bulk loading operations at both small
and large facilities. Therefore, in
addition to the general requirements to
minimize dust and maintain equipment
throughout the facility, we are
proposing that GACT for bulk loading
include the requirement to install drop
filter socks for small and large prepared
feeds manufacturing facilities.

E. How did we select the compliance
requirements?

In order to ensure that the cyclones on
the pelleting and pellet cooling
operations remain effective in reducing
chromium compounds and manganese
compounds, we are proposing that these
cyclones be operated and maintained in
accordance with the manufacturer’s
specifications. We are also proposing
that these cyclones be inspected
monthly and that the pressure drop be
monitored daily and recorded.
Similarly, we are requiring that the drop
filter socks on the bulk loading
operations be inspected monthly to
ensure they are in good condition and
functioning properly.

We are proposing certain notification,
recordkeeping, and reporting
requirements. Those requirements are
described in detail in section IILD. In
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selecting these requirements, we
identified the information necessary to
ensure that management practices are
being followed and that emission
control devices and equipment are
maintained and operated properly. The
proposed requirements ensure
compliance with this proposed rule
without posing a significant additional
burden for facilities that must
implement them.

F. How did we decide to exempt this
area source category from Title V permit
requirements?

We are proposing exemption from
title V permitting requirements for
affected sources in the prepared feeds
manufacturing area source category for
the reasons described below.

Section 502(a) of the CAA provides
that the Administrator may exempt an
area source category from title V if he
determines that compliance with title V
requirements is “impracticable,
infeasible, or unnecessarily
burdensome” on an area source
category. See CAA section 502(a). In
December 2005, in a national
rulemaking, EPA interpreted the term
“unnecessarily burdensome” in CAA
section 502 and developed a four-factor
balancing test for determining whether
title V is unnecessarily burdensome for
a particular area source category, such
that an exemption from title V is
appropriate. See 70 FR 75320, December
19, 2005 (“Exemption Rule”).

The four factors that EPA identified in
the Exemption Rule for determining
whether title V is “unnecessarily
burdensome” on a particular area source
category include: (1) Whether title V
would result in significant
improvements to the compliance
requirements, including monitoring,
recordkeeping, and reporting, that are
proposed for an area source category (70
FR 75323); (2) whether title V
permitting would impose significant
burdens on the area source category and
whether the burdens would be
aggravated by any difficulty the sources
may have in obtaining assistance from
permitting agencies (70 FR 75324); (3)
whether the costs of title V permitting
for the area source category would be
justified, taking into consideration any
potential gains in compliance likely to
occur for such sources (70 FR 75325);
and (4) whether there are
implementation and enforcement
programs in place that are sufficient to
assure compliance with the NESHAP for
the area source category, without relying
on title V permits (70 FR 75326).

In discussing these factors in the
Exemption Rule, we further explained
that we considered on ‘““a case-by-case

basis the extent to which one or more
of the four factors supported title V
exemptions for a given source category,
and then we assessed whether
considered together those factors
demonstrated that compliance with title
V requirements would be ‘unnecessarily
burdensome’ on the category, consistent
with section 502(a) of the Act.” See 70
FR 75323. Thus, in the Exemption Rule,
we explained that not all of the four
factors must weigh in favor of
exemption for EPA to determine that
title V is unnecessarily burdensome for
a particular area source category.
Instead, the factors are to be considered
in combination, and EPA determines
whether the factors, taken together,
support an exemption from title V for a
particular source category.

In the Exemption Rule, in addition to
determining whether compliance with
title V requirements would be
unnecessarily burdensome on an area
source category, we considered,
consistent with the guidance provided
by the legislative history of section
502(a), whether exempting the area
source category would adversely affect
public health, welfare or the
environment. See 70 FR 15254-15255,
March 25, 2005. As explained below, we
propose that title V permitting is
unreasonably burdensome for the area
source category at issue in this proposed
rule. We have also determined that the
proposed exemptions from title V would
not adversely affect public health,
welfare and the environment. Our
rationale for this decision follows here.

In considering the exemption from
title V requirements for sources in the
category affected by this proposed rule,
we first compared the title V
monitoring, recordkeeping, and
reporting requirements (factor one) to
the requirements in the proposed
NESHAP for the area source category.
The proposed rule requires
implementation of certain management
practices and the use of add on controls
for one process. We believe these
practices are currently used at all
facilities and the controls are in use at
most facilities. The proposed rule
requires direct monitoring of control
device parameters, recordkeeping that
also may serve as monitoring, and
deviation and other annual reporting to
assure compliance with these
requirements.

The monitoring component of the first
factor favors title V exemption. For the
management practices, this proposed
standard provides monitoring in the
form of recordkeeping that would assure
compliance with the requirements of the
proposed rule. Monitoring by means
other than recordkeeping for the

management practices is not practical or
appropriate. Records are required to
ensure that the management practices
are followed. The rule requires
continuous parameter monitoring and
periodic recording of the parameter for
the required control device to assure
compliance. The proposed rule requires
the owner or operator to record the date
and results of periodic control device
inspections, as well as any actions taken
in response to findings of the
inspections. The records are required to
be maintained in a form suitable and
readily available for expeditious review,
and that they are kept for at least five
years, the first two of which must be
onsite.

As part of the first factor, in addition
to monitoring, we considered the extent
to which title V could potentially
enhance compliance for area sources
covered by this proposed rule through
recordkeeping or reporting
requirements. We have considered the
various title V recordkeeping and
reporting requirements, including
requirements for a 6-month monitoring
report, deviation reports, and an annual
certification in 40 CFR 70.6 and 71.6.

For any prepared feeds manufacturing
area source, this proposed NESHAP
requires an Initial Notification and a
Notification of Compliance Status. This
proposed rule also requires facilities to
certify compliance with the control
device and management practices. In
addition, facilities must maintain
records showing compliance through
the required parameter monitoring and
deviation requirements. The
information required in the deviation
reports is similar to the information that
must be provided in the deviation
reports required under 40 CFR 70.6(a)(3)
and 40 CFR 71.6(a)(3).

We acknowledge that title V might
impose additional compliance
requirements on this category, but we
have determined that the monitoring,
recordkeeping and reporting
requirements of the proposed NESHAP
are sufficient to assure compliance with
the provisions of the NESHAP, and title
V would not significantly improve those
compliance requirements.

For the second factor, we determine
whether title V permitting would
impose a significant burden on the area
sources in the category and whether that
burden would be aggravated by any
difficulty the source may have in
obtaining assistance from the permitting
agency. Subjecting any source to title V
permitting imposes certain burdens and
costs that do not exist outside of the title
V program. EPA estimated that the
average cost of obtaining and complying
with a title V permit was $38,500 per
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source for a 5-year permit period,
including fees. See Information
Collection Request for Part 70 Operating
Permit Regulations, January 2000, EPA
ICR Number 1587.05. EPA does not
have specific estimates for the burdens
and costs of permitting these types of
prepared feeds manufacturing area
sources; however, there are certain
activities associated with the part 70
and 71 rules. These activities are
mandatory and impose burdens on any
facility subject to title V. They include
reading and understanding permit
program guidance and regulations;
obtaining and understanding permit
application forms; answering follow-up
questions from permitting authorities
after the application is submitted;
reviewing and understanding the
permit; collecting records; preparing
and submitting monitoring reports on a
6-month or more frequent basis;
preparing and submitting prompt
deviation reports, as defined by the
State, which may include a combination
of written, verbal, and other
communications methods; collecting
information, preparing, and submitting
the annual compliance certification;
preparing applications for permit
revisions every 5 years; and, as needed,
preparing and submitting applications
for permit revisions. In addition,
although not required by the permit
rules, many sources obtain the
contractual services of consultants to
help them understand and meet the
permitting program’s requirements. The
ICR for part 70 provides additional
information on the overall burdens and
costs, as well as the relative burdens of
each activity described here. Also, for a
more comprehensive list of
requirements imposed on part 70
sources (hence, burden on sources), see
the requirements of 40 CFR 70.3, 70.5,
70.6, and 70.7.

In assessing the second factor for
facilities affected by this proposal, we
found that many of the facilities that
would be affected by this proposed rule
are small entities. These small sources
lack the technical resources that would
be needed to comply with permitting
requirements and the financial
resources that would be needed to hire
the necessary staff or outside
consultants. As discussed above, title V
permitting would impose significant
costs on these area sources, and,
accordingly, we conclude that title V is
a significant burden for sources in this
category. Furthermore, given the
number of sources in the category, it
would likely be difficult for them to
obtain sufficient assistance from the
permitting authority. Thus, we conclude

that factor two supports title V
exemption for this category.

The third factor, which is closely
related to the second factor, is whether
the costs of title V permitting for these
area sources would be justified, taking
into consideration any potential gains in
compliance likely to occur for such
sources. We explained above under the
second factor that the costs of
compliance with title V would impose
a significant burden on many of the
approximately 450 facilities affected by
the proposed rule. We also concluded in
considering the first factor that, while
title V might impose additional
requirements, the monitoring,
recordkeeping and reporting
requirements in the proposed NESHAP
assure compliance with the emission
standards imposed in the NESHAP. In
addition, below in our consideration of
the fourth factor, we find that there are
adequate implementation and
enforcement programs in place to assure
compliance with the NESHAP. Because
the costs, both economic and non-
economic, of compliance with title V are
high, and the potential for gains in
compliance is low, title V permitting is
not justified for this source category.
Accordingly, the third factor supports
title V exemptions for this area source
category.

The fourth factor we considered in
determining if title V is unnecessarily
burdensome is whether there are
implementation and enforcement
programs in place that are sufficient to
assure compliance with the NESHAP
without relying on title V permits. EPA
has implemented regulations that
provide States the opportunity to take
delegation of area source NESHAP, and
we believe that State delegated
programs are sufficient to assure
compliance with this NESHAP. See 40
CFR part 63, subpart E (States must have
adequate programs to enforce the
section 112 regulations and provide
assurances that they will enforce the
NESHAP before EPA will delega